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I . INTRODUCTION.   
 
The Elder Law Section has examined ethics and guardianship several times in the 
eleven-year history of its symposium.2 Last year, the ethics session examined the 
many sides of guardianship, outlining many of those sides in the guardianship 
adjudication process;3 addressing the threshold of attorney competence, the scope of 
the relationship, diligence, the prospective, current and former client; and the client 
with diminished capacity. The analysis was framed in case studies of guardianship 
situations, offering options based on ethical analysis with reference to the North 
Carolina Rules of Professional Conduct.4  
 
This session more narrowly focuses on ethical considerations when guardianship is 
contested.  
 

I I . CORE ETHICAL CONSIDERATIONS 
 

The core ethical considerations remain present no matter what side the attorney finds 
him or herself in the guardianship process, even when contested. First, there must be 
a clear determination of who the prospective client is. Once the determination is 

                                                
1 Copyright © 2007 All Rights Reserved by A. Frank Johns, J.D., Florida State University College of Law; CELA, 
certified as an elder law attorney by the National Elder Law Foundation; partner in the firm of Booth Harrington &  
Johns, L.L.P., Charlotte and Greensboro, North Carolina, concentrating in Elder Law; Fellow and Past President of the 
National Academy of Elder Law Attorneys; past Charter Chair, Elder Law Section of the North Carolina Bar 
Association; fellow American College of Trust and Estates Counsel (ACTEC); Charter Board member National  
Guardianship Association. 
2 See infra note 9, referencing the ABA/APA Assessment of Older Adults with Diminished Capacity: A Handbook for 
Attorneys. 
   
3 This outline examines core ethics issues that run throughout the course of the guardianship adjudication process. It 
then focuses on the different ways by which the elder law attorney will be involved in the guardianship process. It ends 
with specific ethical considerations of quasi-administrative, quasi-advocacy and full blown adversarial guardianship 
actions.  
 
4 See North CarolinaÕs Revised Rules of Professional Conduct (hereafter NC 2006 RRPC) http://www.ncbar.com/rules; 
see also The North Carolina State Bar LawyerÕs Handbook, Revised Rules of Professional Conduct, 84 (2006 
Abridged); see also Annotated Rules of North Carolina, The Revised Rules of Professional Conduct of the North 
Carolina State Bar, 659 (LEXIS 2005). The North Carolina State Bar revised its conduct rules in February 2003, 
adopting a majority of the structure and format of the ABA Model Rules. 
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made, there must be a conflict of interest determination related to the prospective 
client. At this point in the representation, with the attorneyÕs core values of 
competence, communication, confidences and loyalty focused on the client, the 
attorney must assess the capacity of the person for whom guardianship is being 
considered.5 At this point it may be that the person for whom the guardianship is 
being considered is not the client. However, things have a way of becoming 
complicated when the person the subject of the guardianship has granted powers of 
attorney to an agent and the agent is the person presenting as the prospective client. 
But do not loose sight of what contact with the prospective client must first 
accomplish. 
 

A. Confirmation of Who the Client Is.  As will be examined in a later section 
of the outline, whatever side attorneys may find themselves in the 
guardianship contest, it will clearly dictate representation and who the client 
is. However, in those situations and on those sides where representation will 
not be dictated, dialogue with the people involved in the initial conference 
must address whom they think the elder law attorney will be representing 
through the guardianship process.  

 
1. Client Identity. While maintaining initial control, the attorney must gain 

an understanding of the identity of the client or clients.  If client identity 
is not clarified at the beginning of the guardianship contest, any further 
direction into the guardianship contest may create such untenable 
conflicts that it must begin from the very beginning, causing additional 
expense in time, emotion and money. 

 
 

2. Client Confidences. Once into the contested guardianship, the sides are 
delineated and the focus of client loyalty turns to protecting client 
confidences and zealously advocating the clientÕs position. However, as 
discussed later, this becomes a problem under the new rule related to the 
prospective client. 
 

3. Case Study Number 1.  
 
Elder  Law Attorney (ÒAÓ) had an initial conference with several 
members of a family, including Husband (ÒHÓ), wife (ÒWÓ) and 
three children. Discussion addressed HÕs diminished capacity 
(descr ibed as the middle stages of AlzheimerÕs disease) and asset 
preservation and transfers to gain eligibility for benefits that 
would cover  placement in a nursing home. H and W had no 
advance directives.  
 

                                                
5 This presents itself in many ways. The most important one occurs when an attorney is deciding whether to fi le a 
guardianship petition for a current client. This may also occur when the attorney is acquiring information from the 
client petitioner that would establish clear, cogent and convincing evidence of the respondentÕs incapacity.  
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A directed the discussion to client identity. The children were 
adamant that their  parents were her  joint clients. A met with H 
and W in pr ivate, conducting an assessment of HÕs mental deficits, 
reviewing H6Õs medical records brought by W and gaining 
important information from W and H related to HÕs recent 
paranoia, oppositional behavior and extreme anxiety.  

 
A then met with the children, offer ing to identify W and the three 
of them as her  clients, but not H. She then gave them her  opinion 
that H was not competent to execute advance directives, and that A 
should be retained by W and the children to initiate an 
adjudication of incompetence against H and pursue appointment 
of W as guardian.  
 
All agreed, except H. H declared that he was not crazy, demanding 
his own attorney. A arranged for H to meet with his own attorney 
(B), explaining to B that a petition adjudicating HÕs incompetence 
would be filed shortly thereafter .   
 
Once hired to zealously represent H in the incompetency hearing, 
B demanded that A not be allowed to communicate any of the 
information that A had received in the initial conference when H 
was a prospective client.  

 
The analysis follows in the section on prospective client. 

 
B. Conflicts, Capacity and Informed Consent Applied to the Prospective 

Client. 
 

1. Initial Contact. Whether denominated lawyer-client, or client-
lawyer,7 the North Carolina Bar has been slow to include client 
capacity in discussions regarding the prospective client.  Little has 
changed since professor Rebecca Morgan, a preeminent elder law 
authority, wrote about the representation of older clients, Òalthough the 
Model Rules of Professional Responsibility . . . recognize the non-

                                                
6  
 
7 See Geoffrey C. Hazard, Jr. and Will iam Hodes, The Law of Lawyering (Hereafter ÒHazard & HodesÓ)(3 ed. Supp. 
2006), ¤ 3.2, at 3-3, explaining that the four duties (competence, communication, confidentiality and loyalty) of the 
core principles of the law of lawyering run to the client, and noting that The Kutak Commission symbolized the 
primacy of client interests by reversing the common Òlawyer-clientÓ reference; see also ACTEC Commentaries on the 
Model Rules of Professional Conduct (Hereinafter ÒACTEC CommentariesÓ) (3rd ed. ACTEC Foundation 1999)(The 
ACTEC Commentaries have as their themes (1) the relative freedom that lawyers and clients have to write their own 
charter with respect to a representation in the trusts and estates field; (2) the generally nonadversarial nature of the trusts 
and estates practice; (3) the utility and propriety, in this area of law, of representing multiple clients, whose interests may 
differ but are not necessarily adversarial; and (4) the opportunity, with full disclosure, to moderate or eliminate many 
problems that might otherwise arise under the Model Rules.)  Id., John R. Price, ReporterÕs Note, ACTEC Commentaries, 
at 1. 
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litigation roles of attorneys more explicitly . . ., the Model Rules still  
provide no practical guidance to elder law attorneys.Ó8  Recent 
published articles and materials guide lawyers through the rigors of 
confirming sufficient client competence or capacity at initial contact, 
allowing consultation, or determining what, if any, future legal 
services may be contracted.9  

 
The new rule regarding the prospective client begins with a concise 
definition, addresses confidentiality and examines possible material 
adverse interests between the prospective client and the lawyer.10 
Currently there is no connection between this new rule defining the 
prospective client, and NC RRPC Rule 1.14 Ð Client with Diminished 
Capacity. Rule 1.14 frames language addressing only the on-going 
client-lawyer relationship. There should be a connection between the 
two rules, providing guidance to lawyers dealing with prospective 
clients with diminished capacity. 

 
2. Formation of Client-Lawyer Relationship. The legal profession first 

views the relationship of the client and lawyer based on the 
manifestation of the personÕs intent.  The relationship arises when a 

                                                
8 See Rebecca C. Morgan, et al., Representing the Client Who is Older in the Law Office and in the Courtroom, 2 Elder 
Law Journal, 13 (Spring 1994), citing among others, R. Link, et al., Developments Regarding the Professional 
Responsibility of the Estate Planning Lawyer: The Effect of the Model Rules of Professional Conduct, 22 Real Prop., 
Prob. & Tr. J. 1 (1987); Cf. Erica Wood, Audrey Straight, Effective Counseling of Older Adults (ABA Commission on 
Legal Problems of the Elderly of the ABA and Legal Counsel for the Elderly, Inc., 1995) (Age myths that stereotype 
older people as senile, confused, disabled, and the like, promote the dangers of Òageism.Ó  While some degree of short-
term memory loss is part of normal aging, a significant or complete failing in mental abilities is not a normal part of the 
aging process.) 
 
9 See Jennifer Moye, Evaluating the Capacity of Older Adults: Psychological Models and Tools, 17 NAELA Quarterly, 
3 (Summer 2004); see Assessment for Older Adults with Diminished Capacity: A Handbook for Lawyers (ABA 
Commission on Law and Aging and the American Psychological Association 2005) 
http://www.abanet.org/aging/orderflyerassesssment.pd; see also Rebecca H. Partesotti, Hot Off the Press: A Lawyer’s 
Guide to Assessing Capacity of Older Adults, 9 Elder Law 1 (NC Bar Association Elder Law Section 2005).  
  
10 2005 NC RRPC Rule 1.18 Duties to Prospective Client 
 

(a) A person who discusses with a lawyer the possibility of forming a client-lawyer relationship with respect to a 
matter is a prospective client. 

(b) Even when no client-lawyer relationship ensues, a lawyer who has had discussions with a prospective client 
shall not use or reveal information learned in the consultation, except as Rule 1.9 would permit with respect 
to information of a former client. 

(c) A lawyer subject to paragraph (b) shall not represent a client with interests materially adverse to those of a 
prospective client in the same or a substantially related matter if the lawyer received information from the 
prospective client that could be significantly harmful to that person in the matter, except as provided in 
paragraph (d). If a lawyer is disqualified from representation under this paragraph, no lawyer in a firm with 
which that lawyer is associated may knowingly undertake or continue representation in such a matter, except 
as provided in paragraph (d). 

(d) Representation is permissible if both the affected client and the prospective client have given informed 
consent, confirmed in writing, or: 
(1) the disqualified lawyer is timely screened from any participation in the matter; and 

(2) written notice is promptly given to the prospective client. 

History Note: Statutory Authority G. 84-23; Adopted March 1, 2003. 
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person manifests to a lawyer the personÕs intent to have legal services 
provided by the lawyer.11  While capacity is the foundation of intent, 
general legal texts address the client-lawyer relationship based on the 
clientÕs fully informed consent12 based on the lawyerÕs disclosures to 
the client about the benefits and advantages of the proposed 
representation and conflicts of interest. General legal commentary on 
informed consent only focuses on those legally incompetent clients 
who require representation for which they are personally incapable of 
giving consent. The writings look at those already incompetent, either 
represented by a guardian, or if minors, represented by their parents.13 

 
3. Current and Future Consideration of the Prospective Client. Until 

passage of the new rule regarding the prospective client, the legal 
profession only looked at competence in terms of the lawyerÕs ability 
to deliver legal services.  Consider NC RRCP Rules 1.2 and 1.16,14 
bracketing the beginning and the ending of the client-lawyer 
relationship.  These rules are more concerned with the lawyerÕs role, 
and whether what the lawyer is being asked to do is moral or ethical, 
than whether the client has capacity to consummate the engagement. 

 
a. The Elder  Law AttorneyÕs Duties to Prospective Clients. 

Even if not engaged, elder law attorneys have duties to 
prospective clients that include protecting confidential 
information, property and providing reasonable care.  This is 
where emphasis on the clientÕs capacity deserves attention, 
especially, as here, when examined in the guardianship context. 
Attention to client capacity is not currently examined in the 

                                                
 
11 See Restatement of the Law Third, The Law Governing Lawyers, (Cumm. Supp. 2006)(hereafter ÒRestatement Third, 
The Law Governing LawyersÓ); see ACTEC Commentaries on the Model Rules of Professional Conduct (4th ed. ACTEC 
Foundation, 2006)(Hereafter ÒACTEC Commentaries"); see Reports of the Special Study Committee on Professional 
Responsibility of the Section of Real Property, Probate and Trust Law of the American Bar Association, 28 Real Prop. 
Prob. & Est. J.  763 (1994). 
 

The clientÕs intent may be manifest from surrounding facts and circumstances, as when the client 
discusses the possibility of representation with a lawyer and then sends the lawyer relevant papers 
or a retainer requested by the lawyer.  The client may hire the lawyer to work in its legal 
department.  The client may demonstrate intent by ratifying the lawyerÕs acts . . . or the client may 
communicate intent through someone acting for the client, such as a relative or secretary. 
 

12 See 2006 NC RRPC Rule 1.0(f), supra note 3. New definition of informed consent to be applicable to all Revised 
Rules of Professional Conduct; see infra note 15 and accompanying text. 
 

(f) "Informed consent" denotes the agreement to a proposed course of conduct after the lawyer has 
communicated adequate information and explanation about the material risks of and reasonably 
available alternatives to the proposed course of conduct. 
 

13 See Restatement Third of the Law governing Lawyers, supra note 9, ReporterÕs note referencing case law addressing 
legally incompetent clients based on minority, at 2-12. 
 
14 See 2006 NC RRPC Rules 1.2 and 1.16, supra note 3. 
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legal profession until the client-attorney relationship has been 
established and is ongoing.15   

 
b. Expanded Application. While the new rule 1.18 is expressly 

limited to a concern for conflicts, elder law attorneys should 
expand the application of the rule to the prospective clientÕs 
capacity and informed consent.  

 

(1) The Consultative Process. The consultative process 
begins with the initial call-in.  Even with the initial call-
in, staff should be trained to say certain things, making 
certain inquiries, all with appropriate language in order 
to sensitize callers to the need for certain facts and 
responses about the situation, and to be sensitive toward 
the callers, often times in crisis-oriented difficulties.  
Internally this is where staff should complete the 
conflicts checks.  

 

(2) Initial Appointment. If an appointment is made, then 
one strategy is to send the prospective client a notice of 
appointment, including a one page, pre-screen 
worksheet and the more lengthy legal and data 
information questionnaire. Often the questionnaire is 
brought to the conference, but the pre-screen worksheet 
should be returned without delay in advance of the 
conference. 

 

(3) First Conference. For this section, assume that the pre-
screen worksheet reflects facts that raise an issue of 
competence or capacity of the person or persons 
involved in the conference.  All too often elder law 
attorneys are initially directed by the conferees to what 
the conferees believe are the primary issues to be 
discussed, circumventing, or overlooking facts that 
impact on the question of capacity of one or more of 
them.  The elder law attorney must control the initial 
conference to determine client identity, client 
confidences and client capacity. 

 
(4) Case Study Number 1 Analysis. In case study number 

1 above, facts present attorney A receiving confidential 

                                                
15 See 2006 NC RRPC supra note 3, Rule 1.14; see also Restatement Third of the Law Governing Lawyers, supra note 
9, ¤ 35 Client Under Disability, at 2-69 through 2-75, ¤ 43 Termination of LawyerÕs Authority, 2-103 - 2-110; see 
ACTEC Commentaries, supra note 9, at 131. 
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information about H, and the situation presents a 
material conflict of interest where A will represent W 
and the children in an adversarial action against H. 
Does this bar A from being the attorney in the 
guardianship adjudication against H? Does anything 
change since H will have his own counsel or guardian 
ad litem representing his interests? What if another 
attorney in AÕs firm represents W in the guardianship 
proceeding and A neither communicates with that 
attorney, nor provides any of the documents or 
information that would be detrimental to HÕs defense? 
Would A be able to construct a screen as described in 
Comment 7?16 If not clear at this point, remember A 
has concluded that H has such diminished capacity that 
he could not execute advance directives with sufficient 
cognitive understanding.    

 
(5) As is shown in the case study, with H having different 

counsel, d  
 

(6) Rule 1.18 Comments and Analysis in Question 
Form. The comments expand on the black letter rule, 
emphasizing the mandate on attorneys that protections 
of confidentiality and conflicts attach regardless of how 
short the initial conference. Would it help in Case Study 
Number 1, if ELA had H sign a waiver as described in 
Comments 5 and 6.17 DoesnÕt this become a quagmire 

                                                
16 Rule 1.18, Comments 7 and 8:  
 

[7] Under paragraph (c), the prohibition in this Rule is imputed to other lawyers as provided in Rule 
1.10, but, under paragraph (d), imputation may be avoided if the lawyer obtains the informed 
consent, confirmed in writing, of both the prospective and affected clients. In the alternative, 
imputation may be avoided if all disqualified lawyers are timely screened and written notice is 
promptly given to the prospective client. See  Rule 1.0(l) (requirements for screening procedures). 
Paragraph (d)(1) does not prohibit the screened lawyer from receiving a salary or partnership share 
established by prior independent agreement nor does it specifically prohibit the receipt of a part of 
the fee from the screened matter. However, Rule 8.4(c) prohibits the screened lawyer from 
participating in the fee if such participation was impliedly or explicitly offered as an inducement to 
the lawyer to become associated with the firm.  

[8] Notice, including a description of the screened lawyer's prior representation and of the screening 
procedures employed, generally should be given as soon as practicable after the need for screening 
becomes apparent. When disclosure is likely to significantly injure the client, a reasonable delay 
may be justified. 

  
17 Rule 1.18, Comments 5 and 6:  
 

[5] A lawyer may condition conversations with a prospective client on the person's informed consent 
that no information disclosed during the consultation will prohibit the lawyer from representing a 
different client in the matter. See Rule 1.0(f) for the definition of informed consent. If the 
agreement expressly so provides, the prospective client may also consent to the lawyer's subsequent 
use of information received from the prospective client. 
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for attorneys? If contact is made and the conference 
held where the person or family member the focus of 
attention has diminished capacity, then isnÕt the waiver 
subject to attack based on the assertion that there wasnÕt 
informed consent? IsnÕt this a situation where the elder 
law attorney is attempting to hold onto the case even if 
it turns out that he or she is trying to jump from a 
client-lawyer relationship with the person with 
diminished capacity to one with the spouse, child or 
children filing the guardianship adjudication?  

 
(a) Touching the Tar baby. The real concern with 

Rule 1.18 may not be on how it affects the 
prospective client, but whether the information 
received during the initial interview is material 
to the representation of a current client.18 As 
will be seen in the comments regarding a former 
client, Professor Hazard suggests that emphasis 
on the prospective or former client to the 
detriment of a current client is at worst 
Òoverblown,Ó and at best Òawkward.Ó It is 
awkward because the one left in the dark is none 
other than a full-fledged existing client.19  

  
(b) 1990 ABA Ethics Opinion and Steps to Take. 

Citing a 1990 ethics opinion,20 Hazard and 
Hodes restate advice for avoiding later 
disqualification: 

 
1) Ask the prospective client to waive 

confidentiality of the preliminary 
discussions; 

2) Limit initial discussions to matters 
required for a Òconflicts check;Ó 

3) Make the conflicts check before final 
decision on undertaking a representation; 
and,  

                                                                                                                                            
[6] Even in the absence of an agreement, under paragraph (c), the lawyer is not prohibited from 

representing a client with interests adverse to those of the prospective client in the same or a 
substantially related matter unless the lawyer has received from the prospective client information 
that could be significantly harmful if used in the matter.  

 
18 See Hazard & Hodes, supra note 5, ¤ 21A.5, at 21A-7. 
 
19 Id., at 21A-9. 
 
20 Id., citing ABA Formal Op. 90-358, at 21A-7-9. 
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4) As soon as a decision is reached not to 
form a client-lawyer relationship, screen 
the lawyer who received the confidential 
information, so that disqualification may 
be easier to avoid if a conflict 
develops.21  

 
(c) Now Back to the Questions About Case Study 

Number 1. (Restated Here) Does this bar ELA 
from being the attorney in the guardianship 
adjudication against H? Does anything change 
since H will have his own counsel or guardian 
ad litem representing his interests? What if 
another attorney in ELAÕs firm represents W in 
the guardianship proceeding and ELA neither 
communicates with that attorney, nor provides 
any of the documents or information that would 
be detrimental to HÕs defense? Would ELA be 
able to construct a screen as described in 
Comment 7?22 IsnÕt this analysis missing the 
point that H cannot waive confidentiality and 
conflicts based on informed consent?  

 
C. Conflicts, Capacity and Informed Consent Applied to the Former Client.  
 

In the elder law practice, there are many intergenerational relationships 
connected to the client-lawyer relationship. They can present as joint, multiple 
and even family representation. There are times when the focus is on the 
family owned business, with the triangular organizational construct being 
controlled by members of the family; when the focus is on intergenerational 
estate planning for all of the members of the family; or when the focus is on 
asset preservation and transition planning for spouses.  
 

1. Duties to Former Client. Rule 1.9 has boundaries that could be easily 
broken in the practice of elder law. The boundaries are not clear. What 
may be a matter that is substantially related and materially adverse to a 
former client must be examined against the facts and legal 
involvement of the former client-lawyer relationship.23   

                                                
21 Id., at 21AÑ 12; see also Restatement Third Ð The Law of Lawyering, supra note 9, ¤ 15. 
 
22 See infra note 45 and accompanying text for analysis applied to other clients. 
 
23 2005 NC RRPC Rule 1.9 Duties to Former Clients 
 

(a) A lawyer who has formerly represented a client in a matter shall not thereafter represent another person 
in the same or a substantially related matter in which that person's interests are materially adverse to the 
interests of the former client unless the former client gives informed consent, confirmed in writing. 
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When is a client of an elder law attorney no longer a client? Many 
legal services in the elder law specialty are driven by a broader holistic 
construct, rather than conventional transactional legal services that end 
with the execution of documents. Additionally, many elder law 
attorneys do not end their client-lawyer relationship with a written 
letter of termination. Does it really matter? Whether prospective, 
current or former clients, the duties of confidentiality and conflicts still 
impact on the elder law attorneyÕs future legal services to others. 

 
2. Focus on the Application of the Rule. Rule 1.9 focuses on continuing 

duties with respect to confidentiality and conflicts of interest, no 
different from the duties described when meeting with the prospective 
client under Rule 1.18 above. Is it no different?  

 
3. Case Study Number 2.  

 
Six months after  his wifeÕs death, Father  (ÒFÓ), with his three 
children, went to Elder  Law Attorney (ÒELAÓ) for preparation 
of his advance directives and will, all of which treated the 
children equally. ELA knew that F was suffer ing from 
dementia, but believed that F had sufficient cognitive function 
to exercise informed consent to sign the documents. Wi th all 
children present, ELA acknowledged their  multiple client-
lawyer relationship. At that time, F instructed ELA to prepare 
a durable power of attorney with all three children serving as 
attorneys-in-fact. ELA also provided estate planning legal 
services for the children. All work was finished and documents 
executed within one month. However, the files were left open 
and no letter  was sent confirming the end of the client-lawyer 
relationship. F made continuing contacts with ELA and staff in 
the office.  
 
Five months later , F showed up at ELAÕs office with 2 of the 
children. The children did all of the talking, instructing ELA to 

                                                                                                                                            
(b) A lawyer shall not knowingly represent a person in the same or a substantially related matter in which a 

firm with which the lawyer formerly was associated had previously represented a client: 
(1) whose interests are materially adverse to that person;  
(2) about whom the lawyer had acquired information protected by Rules 1.6 and 1.9(c) that is material  

to the matter; and 
(3) unless the former client gives informed consent, confirmed in writing. 

(c) A lawyer who has formerly represented a client in a matter or whose present or former firm has formerly 
represented a client in a matter shall not thereafter:  
(1) use information relating to the representation to the disadvantage of the former client except as 

these Rules would permit or require with respect to a client, or when the information has become 
generally known; or 

(2) reveal information relating to the representation except as these Rules would permit or require with 
respect to a client. 
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prepare a POA for F that designated one of them to be 
attorney-in-fact. ELA never  spoke with F in pr ivate to 
determine his competence to execute the POA and to 
determine whether or not he was being unduly influenced.  
 
Unknown to ELA, the third child was completely cut out of FÕs 
life. However, FÕs bank called third child stating that 
something seemed suspicious in that F was about to transfer  
over  $400,000.00 out of F and all childrenÕs names (held 
JTWROS) and into the other  two childrenÕs names only.  
 
Third child immediately contacted ELA, asking if he knew this 
was going to happen. ELA told third child that the other  
children kept telling him that third child knew what they were 
doing and agreed, but was too busy to come to ELAÕs office. 
ELA told third child that she should transfer  those funds into 
an account in her  name only, and then initiate an adjudication 
of incompetence of F. ELA then represented third child in the 
adjudication of FÕs incompetence.  

 
4. Rule 1.9 Comments and Analysis in Question Form. The comments 

to Rule 1.9 bring attention to the same or similar duties imposed on 
elder law attorneys as found in the duties relating to prospective 
clients. Does the analysis differ from one relationship to another?  

 
a. Comments 2 and 3. Examine Comments 2 and 3 of Rule 1.9 

against the same comments related to the prospective client? 
Same, similar or different? 24 

                                                
24 Rule 1.9, Comments 2 and 3: 

 
[2] The scope of a "matter" for purposes of this Rule depends on the facts of a particular situation or 
transaction. The lawyer's involvement in a matter can also be a question of degree. When a lawyer has 
been directly involved in a specific transaction, subsequent representation of other clients with 
materially adverse interests in that transaction clearly is prohibited. The underlying question is whether 
the lawyer was so involved in the matter that the subsequent representation can be justly regarded as a 
changing of sides in the matter in question. 
 
[3] Matters are "substantially related" for purposes of this Rule if they involve the same transaction or 
legal dispute or if there otherwise is a substantial risk that information as would normally have been 
obtained in the prior representation would materially advance the client's position in the subsequent 
matter. For example, a lawyer who has represented a businessperson and learned extensive private 
financial information about that person may not then represent that person's spouse in seeking a divorce. 
Similarly, a lawyer who has previously represented a client in securing environmental permits to build a 
shopping center would be precluded from representing neighbors seeking to oppose rezoning of the 
property on the basis of environmental considerations; however, the lawyer would not be precluded, on 
the grounds of substantial relationship, from defending a tenant of the completed shopping center in 
resisting eviction for nonpayment of rent. Information that has been disclosed to the public or to other 
parties adverse to the former client ordinarily will not be disqualifying. Information acquired in a prior 
representation may have been rendered obsolete by the passage of time, a circumstance that may be 
relevant in determining whether two representations are substantially related. In the case of an 
organizational client, general knowledge of the client's policies and practices ordinarily will not preclude 
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b. Paraphrased Example. Consider the example in Comment 3 

changed to fit the facts of Case Study Number 2.  
 

ELA, who currently represents F and learned extensive private 
medical, healthcare and psychological information about F may 
not then represent that person's spouse or children in seeking 
adjudication of incompetence and appointment of guardian. 

 
c. Legal ethicists and academics clearly distinguish the 

limitations on attorneys as related to current clients, compared 
to those restrictions related to former clients.25 How should 
ELA treat F, as a current client or former client? Does it really 
matter? Does ELA have a problem with the multiple client 
designation that included the other two children? While the 
guardianship adjudication action is only against F, did ELAÕs 
advice about the transfer of funds into third childÕs name only 
create a material breach and conflict with the other two 
children? What if ELA instructed third child to place the funds 
in her name with F?   

 
D. Assessment of Capacity. Throughout the outline, no matter where the elder 

law attorney is in the client-lawyer relationship, informed consent based on 
sufficient cognitive function is part of the analysis. Consider the NC RRPC 
position on this, and recent publications that assist attorneys in proceeding 
through the process.  
 

1. Informed Consent. The NC RRPC defines informed consent: 
 

(f) "Informed consent" denotes the agreement by a person to a 
proposed course of conduct after the lawyer has communicated 
adequate information and explanation appropriate to the 
circumstances.26  
 
This definition applies throughout the rules, providing consistency and 
continuity. This new terminology section is taken from the ABA 

                                                                                                                                            
a subsequent representation; on the other hand, knowledge of specific facts gained in a prior 
representation that are relevant to the matter in question ordinarily will preclude such a representation. A 
former client is not required to reveal the information learned by the lawyer to establish a substantial  
risk that the lawyer has information to use in the subsequent matter. A conclusion about the possession 
of such information may be based on the nature of the services the lawyer provided the former client and 
information that would in ordinary practice be learned by a lawyer providing such services. 
 

25 See Hazard & Hodes, supra note 5, ¤ 13.2 at 13-4.1. 
 
26 See supra note 3 and accompanying text.  
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Revised Model Rules.27  The reporter for the ABA Ethics 2000 
Commission (ÒCommissionÓ) explained that throughout the ABA 
Model Rules the phrase "consent after consultation" needed 
replacement with "gives informed consent."28 The ABA House of 
Delegates agreed with the CommissionÕs recommendation on the 
premise that "consultation" as a term was not well understood and did 
not sufficiently indicate the extent to which clients must be given 
adequate information and explanation in order to make reasonably 
informed decisions. The term "informed consent" was considered 
familiar enough to more likely convey what is required under the 
Rules. North Carolina agreed.29 

 
2. Client with Diminished Capacity. The NC RRPC now provides 

North Carolina attorneys with guidance on how to handle clients with 
diminished capacity.  North Carolina attorneys that never worked with 
ABA Model Rule 1.14, Client under Disability, as it was written prior 
to its amendment, can gain a basic understanding from several sources:  

 
a. The Annotated Model Rules of Professional Conduct published 

periodically by the American Bar Association;30 
b. The collective writing produced at the Fordham Conference on 

Ethics and the Elderly - Conference participants generally 
developed ways by which professional responsibility problems 
may be resolved.  Conference participants specifically developed 
professional practice recommendations that have been the basis 
for ethics revisions and opinions, enabling lawyers to better serve 
older clients in various contexts;31 

c. ABA Formal Ethics Opinion 96-404;32 

                                                
27 See ABA Center for Professional Responsibility, 2005 Model Rules of Professional Conduct, (hereafter ABA 2005 
MRPC) http://www.abanet.org/cpr/mrpc/mrpc_home.html. (ABA 2005). 
28 Id. 
 
29  Id. 
 
30 See Annotated Model Rules of Professional Conduct, Client-Lawyer Relationship, Rule 1.14 at 231 (5th ed., ABA 
Center for Professional Responsibility 2002). 
 
31 The conference was a collaboration of The National Academy of Elder Law Attorneys (NAELA) and five other 
organizations: (1) the American Association of Retired Persons (AARP), (2) the ABA Commission on Legal Problems 
of the Elderly, (3) the ABA Section on Real Property, Probate and Trust Law, (4) the American College of Trust and 
Estate Counsel (ACTEC), and (5) Fordham Law School's Stein Center for Ethics and Public Interest Law. See 
generally Bruce A. Green, ed., Forward, in Ethical Issues in Representing Older Clients, 62 Fordham L. Rev. 961 (1994); 
see also Recommendations of the Conference, II. Client Capacity, 62 Fordham L. Rev. at 989; see also John Lombard, 
group leader, Working Group on Client Capacity, 62 Fordham L. Rev. at 1003; see also Jan Ellen Rein, Clients with 
Destructive and Socially Harmful Choices – What’s an Attorney to Do?: Within and Beyond the Competency 
Construct, 62 Fordham L. Rev. at 1101. 
 
32 American Bar Association Formal Ethics Opinion 96-404, Client Under a Disability (1996). This opinion can trace 
its origins to the Fordham Conference on Ethics and the elderly. The full opinion is Attachment A at the end of this 
outline.  
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d. Writings compiled by the American College of Trust and 
Estate Counsel in the ACTEC Commentaries;33 and, 

e. Articles published by Clifton B. Kruse, Jr., NAELA past 
president, mentor and author of SelmaÕs Cat,34 applying Model 
Rule 1.14 to elder law and estate and trust law practices.35   

 
In Lessons Learned From Patch Adams, Kruse promotes the 
edict of the medical profession ÒDo No HarmÓ as a cornerstone 
of any lawyerÕs practice. He also directs our attention to the 
proposed comment on emergency lawyering added to Model 
Rule 1.14 by the ABA E2K Commission in February 2000.36  

 
3. Revisions that Make Up the Current Rule. An important revision to 

Rule 1.14 reflects a continuity of language.  The old rule at times 
identified a client under a disability, and at other times used phrases 
such as disabled client. The idea that Òclient under disabilityÓ actually 
fit any of the vast number of clients being seen by lawyers was found 
to be inaccurate.  The title phrase Òclient under disabilityÓ created an 
assumption or inference that the client had to be disabled, possibly to 
the extent the disability met the criteria for being disabled based on 
definitions found in federal law.37 

4. Disability Compared to Diminished Capacity. In the elder law 
context, framing the limitation as a disability was too narrow in 
application.  Elder law attorneys often see clients who have received 
an initial diagnosis of ÒAlzheimerÕs like,Ó Òbeginning memory lossÓ or 
Òfirst phase dementia.Ó  The clients present with pieces of their short-
term memory lost.  These examples were outside the language of the 
old rule.  

The revision describes the client with diminished capacity. Under this 
language, lawyers are given guidance showing how the rule would 
include the examples above. However, diminishing capacity does not 
mean simply or only a reduction in cognitive function.  Diminished 

                                                
33 See ACTEC Commentaries, supra note 5. 
 
34 See Clifton B. Kruse, Jr., Selma’s Cat and Other Things that Matter (NAELA 2004), 
http://www.naela.org/applications/store/. 
 
35 See Clifton B. Kruse, Jr., Model Rule 1.14 – Lessons Learned From Patch Adams® - Ethical Issues Necessarily 
Considered When Working with Clients Under Disability, 14 NAELA Quarterly 34 (Winter 2001); see also Clifton B. 
Kruse, Jr., Ethical Obligations of Counsel In Representing Clients Petitioning to be Appointed as Guardians, 8 
NAELA Quarterly 13 (Spring 1995). 
 
36 Id., Lessons Learned From Patch Adams® - Ethical Issues Necessarily Considered When Working with Clients 
Under Disability at 40-41(In 1997, paragraphs [6] and [7] were added to the Comment to Model Rule 1.14, addressing 
emergency situations. See Annotated Model Rules of Professional Conduct, supra note 27.  
 
37 See for example 42 U.S.C. ¤ 1382(c)(a)(3), defining ÒdisabledÓ under the federal statute for funding means tested 
programs.  
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capacity may include physical limitations and dysfunction such as 
incontinence, hearing loss, or vision impairment, if coupled with 
mental loss to the extent that it places the client at risk. The reporterÕs 
explanation clarifies that proposed comments [9] and [10] reflect the 
Rule's focus on degrees of client capacity.38 

5. What Action an Attorney May Take. Two other revisions address 
the concern voiced by the ABA Commission on Legal Problems of the 
Elderly, by suggesting what action a lawyer may take during 
representation of a client with diminished capacity. The revisions 
guide the lawyer in taking reasonably necessary protective action, 
including consulting with individuals or entities that have the ability to 
take action to protect the client, and, in appropriate cases, seeking the 
appointment of a guardian ad litem, conservator or guardian.39 The 
ABA Model Rule offers lawyers greater flexibility and general 
guidance when clients face substantial risk of harm or when 
emergency legal intervention becomes necessary as described in 
Comments [9] and [10].40    

6. Protecting Clients. With an understanding of when clients come 
under the Rule, guidance is then offered about how clients are to be 
protected. Protection in the form of guardianship intervention is only 
appropriate when the lawyer determines such protection is necessary 
after exercising his or her professional judgment.41  The reporterÕs 
explanation points out that the modification clarifies that, while it 
"may" be necessary to have a legal representative appointed to 
complete a transaction, it is not "ordinarily" required to the extent that 
a client with some degree of capacity may be able to execute a power 
of attorney.42 Explicit in the RuleÕs Comment is that lawyers are to 
intrude into the client's decision-making autonomy to the least extent 
feasible, maximizing client capacities and respecting the client's family 
and social connections.43 

 
I I I . THE DIFFERENT SIDES OF REPRESENTATION IN THE CONTESTED 

GUARDIANSHIP. 
 

What follows is a listing of the many sides of representation in the contested 
guardianship. Where possible, when facts are shown in case studies, a category of 
representation will be noted.    

                                                
38 See supra note 27, Reporter's Explanation of Changes, http://www.abanet.org/cpr/ethics2k.html (May 2001). 
39 Id. 
 
40 Id. 
 
41 See supra note 27, Model Rule 1.14 (b) and Comment (7). 
 
42 See supra note 27. 
 
43  Id., at Comment (5). 
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A. Attorney for Petitioner  

 
1. Parent Petitioner . Many elder law attorneys represent elder clients with adult 

children with disabilities. Representation of the parent may have been for 
many years, or for the instant need of guardianship.  

 
a. The Sever ity of the Developmental Disability. When representing 

parents with children with severe developmental disabilities, impacting 
primarily on cognitive function, the category will usually be Quasi-
administrative. Severe Mental Retardation, Autism, and other Pervasive 
Developmental Disorders (ÒPPDÓ) present children with the ability to 
function at a level not greater than first or second grade. However, just 
affixing the label is problematic. This means that if the attorney just jumps 
to the conclusion that the label equals incompetence, there may be a rude 
awakening later in the process.  

 
b. The Sever ity of Other  Mental Disorders. Other mental disorders include 

mental illnesses, attention deficits, social dysfunction and addictions. 
Moderate afflictions usually do not warrant the draconian intrusion of 
guardianship. Many parents are advised by teachers, principals, social 
workers, case managers and other family members to Òget guardianshipÓ 
once the child is beyond the age of eighteen. Under certain factual 
conditions this is warranted, especially if the child may be cycling through 
medical and health care environments, including involuntary psychiatric 
commitment.  

 
c. The Sever ity of the Physical Disability. The noted changes from the old 

Rule 1.14 was because of arcane language referencing ÒClient under 
DisabilityÓ. Even though the new Rule 1.14 specifically addresses 
diminished capacity, there are those whose physical impairments are so 
severe that guardianship is an option. 

 
d. Case Study Number 3.  

 
Attorney (ÒAÓ) represented H and W for years, providing estate 
planning and guidance related to their  child with developmental 
disability (ÒCÓ). At eighteen, the school advised H and W to obtain 
guardianship of C in order  to continue to exercise legal authority and 
to have access to confidential special education files. A explained the 
process, and that there should be no real problem in moving through 
the judicial process with relative ease. A assisted H and W in 
preparing and filing the guardianship petition pro se so that A could 
thereafter  be appointed guardian ad litem, representing C in the 
hearing.  
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As the appointed GAL, A went to the home of H and W where he 
interviewed C. H and W were present for the interview, and kept 
intervening with answers to questions that were supposed be 
answered by C. This frustrated C and she insisted that her  answers 
were different. C kept insisting that she knew her  r ights; that she had 
a boy-fr iend; and wanted to make love with him, get marr ied and 
have babies.  
 
A filed a response to the petition, declaring that C was incompetent 
and in need of guardianship because she did not know how to deal 
with social and behavioral situations.  
 
As part of the production of evidence supposedly in support of CÕs 
incompetence, the school submitted school records that included 
transition planning for C to move into community and into supported 
employment. The plan descr ibed ways by which C would learn sex 
education and gain understanding of what it would take to live 
independently from her  parents. H and W on the other  hand would 
have nothing to do with that kind of education, contending that C 
would never  mature into such a relationship.  
 
The Clerk of Super ior Court, paternalistically moved through the 
hearing, being guide by H and W and would not let C speak, but 
instead let A declare that C was unable to understand socially 
complex situation and needed a guardian.  
  

e. Analysis. No doubt that the ends justified the means Ð right? Any doubt 
that the outcome was what was appropriate for what was presenting to the 
GAL and the Clerk? Certainly you would not question the altruistic intent 
and benevolence of everyone involved with CÕs life, would you? What is 
the moral or ethical implication for A? Has A committed an ethics 
violation? But if the Clerk is to determine the ethics violation, isnÕt the 
Clerk, in his or her paternalistic wisdom contributing to the ethics 
infraction and in all practicality nothing will come if it. Who is there to 
raise the issue anyway?  

 
What if H and W also wanted C to have a hysterectomy44; or otherwise 
described as sterilization?  

 
2. Spouse Petitioner . When a spouse seeks an adjudication of incompetence of 

his or her spouse, attorneys must be very careful to review how the client is 
presenting. If there has been previous representation of both spouses, the 
attorney must assess the prior representation within the context of the ethical 
rules that will be in play.  

                                                
44 See N. C. Gen. Stat.¤¤ 90-271 through 275 and 35A-1245 Procedure to Permit Sterilization of mentally ill or 
mentally retarded ward in case of medical necessity.  
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a. Analysis Related to Spouses. Further analysis will be provided later, 

including a review of NC 2006 RRPCs 1.2 Scope of Representation, 1.6 
Confidentiality, 1. 7 Conflict of Interest; 1.9 Duties to Former Clients; and 
1.14 Clients with Diminished Capacity. The analysis above of prospective 
and former clients applies in this situation. 
 

b. Case Study Number 4.  
 

Tom (ÒTÓ) and his wife L inda (ÒLÓ) of forty years often walked 
together  in the late afternoon, sometimes separately. Lately, L 
would not let T walk by himself. TÕs doctor diagnosed him with 
beginning stage AlzheimerÕs disease. One day, T walked out of 
their  home while L was busy. Three hours later , L found T 
wander ing aimlessly in a wooded area near their  home.  

L took T to their  elder  law attorney (ÒELAÓ) of over  10 years. 
They were joint clients and had ELA prepare wills and all other  
legal work, but not advance directives (T always said heÕd do 
advance directives when he was old) At the time of the meeting 
with ELA, L explained TÕs dilemma. ELA focused on T, asking if 
T if he knew who she (ELA) was. T responded that ELA was good 
looking enough to be his gir lfr iend. ELA pressed fur ther , asking 
who TÕs lawyer was. T answered, ÒSheÕs probably my lawyerÓ 
pointing to L. ELA continued with her  general assessment of TÕs 
capacity, questioning him in many areas, including which day, 
month and year it was, his age and the names of his children and 
siblings. T failed the assessment, answer ing incorrectly on most of 
the questions. T also became agitated and angry with L and ELA, 
insisting that he knew what to do, they were not going to tell him 
what to do and he damn sure wouldnÕt sign any papers. ELA 
determined that T was lacking cognitively in many areas requir ing 
informed legal judgment. She advised L that L needed legal 
authority over  T and that such authority could only be gained 
through the judicial process of guardianship. L engages ELA to 
initiate the petition to adjudicate incompetence.  

 
c. Analysis under NC RRPC Rules 1.2, 1.7, 1.9, 1.10, 1.16. It is hard to tell 

from the case study facts whether T and L are former or current clients of 
ELA. It is inferred that they remain current clients, but what if the last 
time they saw ELA was 4 or 5 years earlier, with no communication in 
between? What if T assumes that there is a current client-lawyer 
relationship and ELA assumes that there is no active representation? Refer 
to earlier comments in the outline regarding Rule 1.9 and former clients.45  
Does Rule 1.16 (Declining or Terminating Representation) give ELA a 

                                                
45 See supra note 21, and accompanying text.  
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clear answer? Apply the language in Comment [1] of Rule 1.16 to 
determine if the representation in the matter is completed.46 ELA should 
consider declining to represent L going forward in the adjudication of 
incompetence of T if Òthe representation will result in violation of law or 
the Rules of Professional Conduct;ÉÓ47 Whether former or current clients, 
donÕt the requirements of loyalty, confidentiality and conflicts make it 
difficult for ELA to be the attorney of record for L in the adjudication of 
TÕs competence? Rule 1.2 instructs lawyers to abide by a clientÕs decisions 
concerning the objectives of representation. ELA follows LÕs direction, 
but not TÕs. ShouldnÕt ELA have ended the conference and the client-
lawyer relationship, declaring a material conflict of interest under Rule 
1.7, and sending L to find another attorney to represent her? Does NC 
RRPC 1.10 Imputation of Conflicts of Interest provide guidance? This 
may have been true prior to the adoption of the revised rules. Does new 
Rule 1.14 change the limitation on ELAÕs representation?  
 

d. Analysis under New NC RRPC Rule 1.14. Is ELAÕs conclusion that L 
pursue guardianship of T reasonable? ELA reasonably believed that T 
could not adequately act in his own interest and that ELA could not assist 
T by maintaining a normal client-lawyer relationship. What about the 
questions raised in the analysis of case study number 1? (Restated here for 
convenience) Does this bar ELA from being the attorney in the 
guardianship adjudication against T? Does anything change since T will 
have his own counsel or guardian ad litem representing his interests? What 
if another attorney in ELAÕs firm represents L in the guardianship 
proceeding and ELA neither communicates with that attorney, nor 
provides any of the documents or information that would be detrimental to 
TÕs defense? Would ELA be able to construct a screen as described in 
Comment 7?48  

 
Rule 1.14 does not deny ELA her professional judgment, or even indicate 
that the conclusion reached by ELA was wrong. Has ELA met the 
requirements of the Comment suggesting that there be a more thorough 
examination in determining the extent of T's diminished capacity? While 
ELA interviewed L, and questioned T, there is nothing to suggest ELA 
went through the various factors raised in the comment. This could easily 
be explained in light of TÕs outburst and opposition. The response by T 
demonstrated his inability to articulate reasoning leading to a decision, 
showed variability of state of mind and inability to appreciate 
consequences of a decision.  What happened to enlighten ELA on how T 
could not exercise substantive fairness of his decisions, or make consistent 

                                                
46 See supra note 5, NC 2005 RRPC Rule 1.16 (a)(1) and Comment [1]: A lawyer should not accept representation in a 
matter unless it can be performed competently, promptly, without improper conflict of interest and to completion. 
Ordinarily, a representation in a matter is completed when the agreed-upon assistance has been concluded. 
 
47 Id. 
48  See supra note 20, and accompanying text.  
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decisions based on TÕs long-term commitments and values. Based on these 
facts, Rule 1.14 makes it possible for ELA to seek guidance from an 
appropriate diagnostician.  
 

3. Child Petitioner . For elder law attorneys, representing a child or children is a 
large part of the guardianship practice - children of elderly parent(s) seeking 
legal authority and control.  
 

a. High Probability of Conflict. While obvious, it needs to be stated 
with emphasis that there is a high probability of a material conflicts 
quandary at the initial contact with the child if the parent(s) are 
prospective, current or former clients of the attorney. See Case Study 
Number 1 and analysis above.   
 

b. Possibility of Conflict As obvious, although not as probable a 
material conflict is the representation of one of many children in the 
guardianship process, and the other children disagreeing with the child 
taking the action. This is more prevalent when all but one of the 
children are out of state; when there are blended families and one 
spouseÕs children do not want the assets of their parent paying for the 
health and long-term care expenses of the step-parent; and when the 
parent plays Òlove the one youÕre withÓ, telling the child the parent is 
with at the time that the child is the most loved and for whom a new 
power of attorney is executed, having strewn across the record of the 
Register of Deeds the so-called Òdueling powersÓ.49   
 

c. Hidden Potential for Conflict. Not as obvious, but just as difficult, is 
the child as attorney-in-fact of a parent seeking representation to gain 
guardianship of that parent.  

 
d. Case Studies Wi th Related Applications.  

 
1) Parent Prospective Client and Only Child. If the parent for 
whom the child is seeking guardianship is a prospective client, then the 
attorney must examine the conflicts addressed in NC RRPC Rule 1.18.  

 
(a) Case Study Number 4. Only Child (ÒOCÓ) and Mother  

(ÒMÓ) meet for the first time with Elder  Law Attorney 
(ÒELAÓ). OC does all the talking; she instructs ELA to 
prepare a durable financial power of attorney for M. ELA 
confirms that M is his client, and that he needs to meet with 
M separately to confirm competence and no undue 
influence. ELA later  tells OC that M does not have 

                                                
49 Dueling Powers are those numerous powers of attorney that surface relating to one grantor, but fl ipping over a short 
period of time from one family member to another, depending upon who the grantor was with last. 
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sufficient mental ability to exercise informed consent 
necessary to sign the power of attorney. ELA then gets OC 
to agree that M was only a prospective client, and that 
going forward only OC is his client and that he will file a 
guardianship action for OC against M.   

 
(b) See Analysis of Rule 1.18 above.50 
 

2) Parent Former Client, Power of Attorney and Multiple 
Children. If the parent for whom the child is seeking guardianship is a 
former client, then the attorney must examine the conflicts addressed 
in NC RRPC Rule 1.9. See analysis above.  

 
(a) Case Study Number 5. Second Child (ÒSCÓ) meets with 

Elder  Law Attorney (ÒELAÓ). Over the years, ELA had 
provided legal representation for her  Mother  (ÒMÓ) and 
her  deceased father ; the most recent was the handling of 
the fatherÕs decedentÕs estate 4 years ear lier . SC reminds 
ELA that M had made her  attorney-in-fact in her  current, 
active durable financial power of attorney; that until a few 
months ago, M lived with SC; and that First Child (ÒFCÓ) 
had taken M and placed her  in a nursing home on the other 
side of the county near where FC lives. SC was told by FC 
that he was getting a new power of attorney and had denied 
SC any access to M at the nursing home. ELA tells SC that 
under the power of attorney, SC can hire ELA to initiate a 
petition to adjudicate MÕs incompetence and allow SC to 
gain control. Knowing the size of MÕs estate, ELA requires 
a non-refundable retainer  of $40,000.00 plus his standard 
hour ly rate. SC uses MÕs money to pay ELA the retainer , 
and executes the engagement contract as MÕs attorney-in-
fact.  

 
(b) See Analysis of Rule 1.9 above.51 Does the wrinkle about the 

power of attorney make any difference? IsnÕt ELA still 
representing M, the grantor of the power of attorney, to file an 
action against M? ShouldnÕt ELA tell SC that SC must pay the 
money and later seek reimbursement if she prevails on MÕs 
behalf? What happens if FC actually has another power of 
attorney, executed but not recorded, and under the power and 
authority of that instrument, retains counsel to appear as 
attorney of record for M in the proceeding, using MÕs money to 

                                                
50 See supra note 14, and accompanying text.  
 
51 See supra note 21, and accompanying text.  
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pay the attorney? This may be taking the often-described 
ÒDueling PowersÓ to a new level.52 The analysis must also take 
into account the application of Rule 1.14. 

 
(c) Case Study Number 6. J and P were husband and wife in 

their  second marr iage. P had adult children by another 
marr iage. There was no love lost between J and children. 
Truth be known, J had forced a divorce by P from the 
childrenÕs mother. J also took P from New York to San 
Francisco where they lived together  for more than two 
decades. Children maintained strong relationship with 
their  father  P. P included children in his long term 
planning. Paramount was PÕs plan to make long term care 
insurance and other  funds cover  him in his home for as 
long as possible, especially since he had been diagnosed 
with dementia. He left everything he had to J if he 
predeceased her . All advance directives made J the 
attorney in fact for P. 

 
Wi thin 2 years, J removed P from California, and placed 
him in a far away place in the middle of a state in the Deep 
South. I t took several months for the children to find them. 
When they did, they made J agree to purchase a home that 
was supposed to have a separate wing just for P. Children 
found out that J was about to dump P into a nursing home, 
and intervened by filing a guardianship action to stop J.  
Instead of keeping P at home, J transferred him to a 
nursing home against his plans and in derogation of the 
judicial action in the guardianship process. J then hired 
attorneys to represent her and P in the guardianship action, 
contending that there was no conflict of interest.   

 
3) Parent Current Client. Clients not seen by their attorneys for 

years believe they still have an active relationship with their 
attorney, especially in the trusts, estates and elder law areas of 
practice. That was part of the dilemma in case study 3 above. 
Many practitioners have a habit of practice that requires written 
engagement letters or agreements and closing or termination 
letters.53 Assume in either Case Study Number 4 or 5, that ELA 
actually had a current on-going client-lawyer relationship. Does 
any of the analysis change the result in terms of ELAÕs 
representation of a child to proceed with an action against M?  

                                                
52 This author has had similar situations in guardianship litigation arise Ð the Clerks of at least 2 counties have found no 
difficulty in allowing the attorney-in-fact to retain counsel to represent either the petitioner or the respondent. Case 
Study Number 5 poses the ultimate irony. 
 
53 See Engagement Letters: A Guide for Practitioners, (ACTEC June 1999). 
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4. Attorney Petitioner . Two elements of longevity drive this area of 

practice: (1) The demographics of our aging society; and (2) lawyers with 
many years of practice.  

 
a. Intervention for Prospective Clients. Elder Law Attorneys will be 

receiving more prospective clients with diminished capacity; the 
Boomers will see to it. There will be times when the attorney will be 
compelled to file the petition for intervention and protection of the 
prospective client as allowed under the ethical guidance of NC RRPC 
1.14 Client with Diminished Capacity, and the ancillary impact of NC 
RRPCs 1.6 Confidentiality and 1.18 Duties to Prospective Client. See 
NC Bar Formal Ethics Opinions 157 and 98 FEO 16; see also ABA 
Formal Ethics Op. 96-404, Client Under a Disability (1996)(Attached 
as exhibit A to this outline.). Also see the earlier section on capacity 
and the application of Rule 1.14.  

 
b. Intervention for Current and Former Clients. More former or 

current clients with diminished capacity will also confront their elder 
law attorneys. The longer elder law attorneys are practicing law, the 
older their clients are getting. This also requires careful review of NC 
RRPC 1.14 Client with Diminished Capacity, and the ancillary impact 
of NC RRPCs 1.6 Confidentiality and 1.9 Duties to Former Client. 
(See comments in earlier section). 

 
c. Intervention and AttorneyÕs Fees. Consider as well the tension 

relating to fees where the attorney for the current client, suspecting 
risk of harm and the clientÕs incompetence, initiates a guardianship 
action and seeks legal fees for the time taken as  petitioner and for the 
attorney or member of the firm to be attorney to the petitioner. 
Examine the attorneyÕs actions and the fees sought with the 
requirements of NC RRCP Rule 1.4 Fees.  

 
d. Case Study Number 6.  

 
Elder  Law Attorney (ÒELAÓ) has had a client-lawyer 
relationship with Tom for many years. Since TomÕs wife 
I rene died several years ago, ELA has noticed TomÕs 
increasing memory loss and mental confusion. In the most 
recent meetings, the new housekeeper (ÒHÓ) accompanied 
Tom. Throughout the meetings, H controlled the 
conversation. In the most recent meeting, while Tom was 
seemingly in another  world, H instructed ELA to prepare a 
durable power of attorney with her  as attorney-in-fact, and 
to change TomÕs will such that it substantially reduced the 
inher itance to TomÕs church and distant nieces and 
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nephews in favor of H. Tom blur ted out that H had him 
transfer  valuable personal proper ty to H for safekeeping. H 
became angry and excused herself, taking Tom out into the 
reception area where ELAÕs paralegal overheard H 
threaten Tom that if he told ELA any more, she would 
leave him with no one to take care of him at night. When 
ELA spoke with Tom in pr ivate, Tom kept identifying H as 
his dead wife I rene; kept giggling that his loving wife had 
him taking lots of Viagra; and kept declaring how happy he 
was that his wife was now taking over  all of his proper ty 
and accounts. When ELA mentioned that I rene was not 
alive, Tom became tearful and visibly anxious. Tom 
continued to be visibly shaken when ELA brought H back 
into the meeting. ELA explained that the documents would 
be ready days later . ELA also learned from third party 
sources that H took the proper ty that Tom descr ibed and 
may have taken more.  

 
ELA filed a petition to adjudicate Tom incompetent and 
moved for his appointment as inter im guardian.  

 
5. Non-related Person Petitioner . A petition for adjudication of incompetence 

may be filed Òby any person, including any State or local human services 
agency through its authorized representativeÓ. N. C. Gen. Stat. ¤ 35A-1105.  

 
a. Case Study Number 7.  
 

Every one in the southern community of ÒBiblebeltÓ knew that Tom 
and John were best fr iends; they had been from elementary school 
through high school. Each had gone their  separate way to college, 
remaining apart through initial careers. Although apart, they 
maintained constant communication. After  several tr ips together , they 
returned to Biblebelt and lived in a house that they purchased. What 
every one did not know was that they were companions and lovers as 
well. For the 28 years they were together , their  families remained 
somewhat distant, but not hostile. Recently, Tom had a massive 
stroke, leaving him physically and mentally diminished and with 
complications that kept him in ser ious condition that required 
intensive care in a hospital. TomÕs family, well known and politically 
powerful in Biblebelt, intervened at the hospital and took over  control 
of medical and health care decisions for Tom, barr ing John from any 
access to or contact with John.  
 
Years earlier , Tom and John had their  Attorney (ÒAÓ) assist in 
strategies that focused on joint accounts and title to the house. At the 
time they did not want to do advance directives or wills.   
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John meets with A, asking for legal advice. A instructs John to 
immediately file a petition to adjudicate Tom incompetent and seek 
inter im appointment of general guardian.   

 
b. Analysis. Is the ethical analysis any different because of this 

unconventional relationship? Does the concern for confidentiality and 
conflicts apply here no differently than with married couples?  

 
6. Service or Institutional Provider  Petitioner ; State or Local Human 

Service Agency Petitioner ; or Corporate Petitioner . The statute and 
procedures only identify a ÒpersonÓ as petitioner, implicitly barring any other 
entity, including corporations from being petitioner. However, an individual 
of a provider, agency or corporation may serve as petitioner in an action to 
adjudicate incompetence.  

 
a. Case Study Number 8   

 
Angie (ÒAÓ), combative, oppositional and violent, went after  her  
husband Tom (ÒTÓ) with a butcher  knife, yelling incoherently.  
Tom hit A, knocking her  to the floor and to her  senses.  T called 
911 and had A involuntarily committed to a pr ivate psychiatr ic 
hospital. 
 
At the hospital, a DSS Adult Protective Services investigator, 
believing A was incompetent and at r isk of harm, filed a petition to 
adjudicate AÕs incompetence. 
 
T hired Elder  Law Attorney (ÒELAÓ) for A with the 
understanding that T would have no influence in the client-
attorney representation between ELA and A. 
 
ELA met twice with A at the psychiatr ic hospital, taping the visits 
that confirmed his representation of A and what would happen at 
the mer it hearing adjudicating her  competency. ELA filed a timely 
notice of representation, and motions, including one for a 
multidisciplinary evaluation and one for a jury tr ial on all issues of 
fact. All of this was done days before the Clerk, judge of 
guardianship, appointed the standing guardian ad litem attorney 
to represent A.   
 
The Clerk denied ELA, as the attorney for A, the r ight to appear 
and barred him from the adjudication hearing. The adjudication 
was swift, ending with DSS being appointed AÕs guardian. The 
deputy county attorney (now the attorney for the guardian, the 
DSS director) hotly demanded that ELA turn over  all files and 
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records of A, the ward, to the DSS director, the guardian.  When 
ELA resisted, the deputy county attorney filed a formal grievance 
with the State Bar. 54  

 
b. Threshold.  What is the mental capacity threshold necessary for an 

alleged incompetent person to retain counsel and defend against an 
adjudication of incompetence? 

 
c. Rule 1.7 Conflict of Interest.  ELA did not have a conflict of interest in 

representing A even though he was first contacted by T and paid by him.  
Based on the facts presented, T asked ELA to represent his wife A. This 
arrangement gave no rise to an attorney-client relationship with T.  Even 
assuming there was an attorney-client relationship established with T, 
when A asked ELA to represent her, it was not clear that T and AÕs 
interests were adverse. Rule 1.7 regarding conflict of interest and Rule 
1.16 regarding withdrawal, permit continued representation of each client 
if the lawyer reasonably believes the representation will not adversely 
affect the interest of the other client and each client consents to 
representation after consultation, which shall include explanation of the 
implications of common representation and the advantages involved.  
ELAÕs scope of representation of T, if any, was limited to defending A in 
the adjudication of incompetence.  ELA could reasonably believe the 
representation of A in the incompetency proceeding would not be 
adversely affected by the payment of the retainer by T. Having consulted 
both T and A, ELA indicates his consultation with each person about any 
potential conflict, meeting the requirement of the Rules regarding conflicts 
of interest. Further, ELA made his own independent judgment of AÕs 
competence, reasonably believing that A had sufficient faculties to 
understand the engagement, and the potential conflict issues and waive 
any such conflict.  

 
d. Rule 1.8 Specific Conflict of Interest. The fact that T paid the retainer 

for ELA does not create a conflict of interest.  Rule 1.8(f) expressly 
permits a lawyer to accept compensation for representing a client from one 
other than the client if (i) the client consents after consultation; (ii) there is 
no interference with the lawyerÕs independence of professional judgement; 
and (iii) information relating to the representation of the client is protected 
by the Rules regarding confidentiality of information.  A consented to T 
paying the retainer, and with other requirements of Rule 1.8(f) being met, 
TÕs paying the retainer creates no conflict in interest. 

 

                                                
54 The Case study is similar to NC 98 Formal Ethics Opinion 16 (January 15, 1999), supra note 5, LawyerÕs Handbook 
at 268. The analysis is taken from the letters of opinion written by Larry Rocamora, NAELA member, for North 
CarolinaÕs Fiduciary and EstateÕs Section, EthicÕs Committee, and by Professor Kate Mewhinney, NAELA Fellow and 
CELA, for the Wake Forest College of Law Clinic for the Elderly. 
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e. Rule 1.2 Scope of Representation. Another ethical question deals with 
ELA abiding by AÕs decision concerning the objectives of representation. 
Once retained, ELA had an obligation to abide by AÕs decisions 
concerning her objectives of that representation, which were to fight the 
incompetency proceeding and return home to live with T. 

 
Rule 1.2, Comment 255 states that in a case in which the client appears to 
have diminished capacity, the lawyerÕs duty to abide by the clientÕs 
decisions is to be guided by reference to Rule 1.14.  A demonstrated the 
ability to make adequately considered decisions in connection with the 
representation even though mentally impaired. As far as was reasonably 
possible, ELA maintained a normal client lawyer relationship with A.  
ELA maintained a normal client-lawyer relationship and abided by AÕs 
decisions concerning the representations. 

 
f. Confidential Information Ð Attorney-Client Pr ivilege. The 

attorney-client privilege and disclosure of confidential information deals 
with the disclosure of confidential information. The deputy county 
attorney sought all of ELAÕs records regarding his representation of A, 
asserting his misguided opinion that the DSS director as guardian had a 
right to all such information.  Rule 1.6 states that a lawyer shall not 
divulge confidential information except when permitted by Rule 1.6(f).56  
Since the goal of ELAÕs original representation of A was to fight the 
incompetency proceeding, disclosure of any information obtained by ELA 
in that representation would be clearly contrary to the goals of the original 
representation.  Under the standard rational, as reflected in North 
CarolinaÕs RPC 206, ELA is unable to disclose the information.57 

 
B. Attorney Guardian Ad Litem. Chapter 35A requires that the guardian ad litem 

be an attorney in hearings to adjudicate incompetence. At first, it reads simple and 
                                                
55 See infra note 59 and accompanying text. 
 
56 This Case Study is similar to North Carolina RCP 157. A lawyer who represented a person who the lawyer believed 
to be incompetent was permitted to seek to have the person declared incompetent but could not disclose any 
information that the lawyer had obtained in his course of representation that would give rise to the attorneyÕs belief 
that the client was incompetent.  The rational was there was no exception to the disclosure of confidential information 
permitted under the rules.  In this case there is no exception under Rule 1.6 to permit ELA to disclose any information 
regarding his representation of A to the guardian. 
 
57 Compare this Case Study with North Carolina RPC 206 where the personal representative of a decedent sought to 
have decedentÕs attorney disclose confidential information to the personal representative.  RPC 206 indicates that the 
duty of confidentiality continues after death of a decedent and a lawyer may only reveal such confidential information 
of a deceased client if disclosure is permitted by an exception to the duty of confidentiality.  See also, Swidler & Berlin 
et. al. v. U. S., 118 S.Ct. 1081, 141 L.E.2d.379 (1998) (holding the attorney-client privilege continues after the death of  
a client). In RPC 206, it was assumed that the client impliedly authorized the release of confidential information to the 
person designated as personal representative in order that the estate might be properly and thoroughly administered.  
The RPC concludes that Òunless the disclosure of confidential information to the personal representative . . .  would be 
clearly contrary to the goals of the original representation or would be contrary to express instructions given by the 
client to his lawyer prior to the clientÕs death, the lawyer may reveal a clientÕs confidential information to the personal 
representative.  
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straightforward. Upon the filing of a petition to adjudicate a personÕs 
incompetence, the Clerk enters an order appointing an attorney guardian ad litem.  
 
1. The Statutory Directive. The guardian ad litem carries out the statutory 

duties on an ethical tightrope.58 If the respondent has not retained counsel, 
then the guardian ad litem implicitly begins as counsel to the respondent. In 
that role, the attorney/guardian ad litem personally visits the respondent and 
gathers sufficient confidential information from the respondent to determine 
the respondent's wishes.  However, the guardian ad litem has the statutory 
authority to become adversarial, moving to a Òbest interestÓ position. The 
guardian ad litem does this with the over-arching impression or judgment of 
the respondentÕs threshold level of cognitive function sufficient to make 
decisions and execute legal documents based on informed consent.59   

 
2. Case Study Number 9.  

 
Big Shot was a long time, well-regarded tr ial lawyer on the North 
Carolina coast. He had never  been a guardian ad litem, except under 
N.C. R. Civ. Pro. Rule 17(e) in super ior cour t litigation. Top Cat 
attorney asked Big Shot if he would accept the ClerkÕs appointment as 
guardian ad litem in a multi-million dollar uncontested guardianship 
being filed by a son for his 86 year old mother , Mary, a victim of 
AlzheimerÕs disease. Shot never  read the guardianship statute or the 
procedures for the position. He did not think he needed to since this 
was not litigation.   

 
Top Cat and Son met with Big Shot, telling him just what they needed 
him to know: (1) Two days before, son brought Mary from Florida to 
be closer  to him. (2) She was placed in a family beach house in an 
exclusive gated/guarded development. (3) Mary had been the owner of 
the beach house for many years and was very familiar with it, but had 

                                                
58 N.C. Gen. Stat. ¤ 35A-1107 (2005). 
 

 (a) The respondent is entitled to be represented by counsel of his own choice or by an appointed guardian ad 
litem.  Upon filing of the petition, an attorney shall be appointed as guardian ad litem to represent the 
respondent unless the respondent retains his own counsel, in which event the guardian ad litem may be 
discharged.  Appointment and discharge of an appointed guardian ad litem shall be in accordance with rules 
adopted by the Office of Indigent Defense Services. 

 
(b) An attorney appointed as a guardian ad litem under this section shall represent the respondent until the 

petition is dismissed or until a guardian is appointed under Subchapter II of this Chapter.  After being 
appointed, the guardian ad litem shall personally visit the respondent as soon as possible and shall make 
every reasonable effort to determine the respondent's wishes regarding the incompetency proceeding and any 
proposed guardianship.  The guardian ad litem shall present to the clerk the respondent's express wishes at all 
relevant stages of the proceedings.  The guardian ad litem also may make recommendations to the clerk 
concerning the respondent's best interests if those interests differ from the respondent's express wishes.  In 
appropriate cases, the guardian ad litem shall consider the possibility of a limited guardianship and shall  
make recommendations to the clerk concerning the rights, powers, and privileges that the respondent should 
retain under a limited guardianship.  

59 See supra note 23, and accompanying text.   
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not been there in several years. Son also had caregivers that he paid to 
be there round the clock. (4) Son wanted to protect Mary from a 
lawyer and an accountant who controlled her  assets in Florida under 
a trust and a durable power of attorney.   

 
Top Cat, Son, and a ger iatr ician hired by son (who had the day before 
evaluated Mary and immediately prescr ibed heavy medication for her  
oppositional behavior) escorted Big Shot to the beach house for an 
interview. Between the memory loss, the drugs and the oppositional 
behavior, Mary kept saying that she wanted her  attorney; that she 
couldnÕt stand her  son; and that she wanted to go home to Florida.  
Big Shot had no problem concluding that Mary was incompetent and 
that he would join the son in his petition and recommend the 
appointment of son as guardian. 

 
3. Rule 1.1 Competence Ð Analysis. In this situation, questions arise under the 

NC RRPC as to Shot and MaryÕs client-lawyer relationship, whether she is a 
prospective, current or former client; as to any duties, if any, Shot owes Mary 
because he took an opposing position; and as to any notice Shot should have 
given to Mary regarding the termination of the client-lawyer relationship.    

 
a. Legal Knowledge. Before the duty of loyalty is examined, Shot must first 

adhere to the duty of competence. Even the general practitioner must gain 
a familiarity with well-settled principles of applicable law such as the 
unique statutory mandate of chapter 35A relating to guardians ad litem,60 
as well as being aware of the ClerkÕs Procedures Manual, detailing 
additional rules and concepts specially applied in the guardianship area of 
practice. Even if the special application of law or regulation is not 
commonly known, as with guardianship, if it is readily accessible through 
standard research techniques, Shot is held to account for it when accepting 
such a legal position.  

 
If Big Shot had exercised competence and diligence, he would have 
educated himself about the complexities of being a guardian ad litem 
under Chapter 35A. The significance of the distinction is detailed in the 
North Carolina Clerk of Superior Court Procedures Manual; the pertinent 
section is Attachment B in the back of this outline.61 

 
In this case study, Shot is clueless as to his duties to Mary. Couple that 
failure with ShotÕs failure to gain any objective data or assessment 

                                                
60 See The ABA Annotated Model Rules of Professional Conduct (5th ed 2003)(ÒABA 2003 Annotated MRPCÓ), Rule 
1.1, at 19; see also ACTEC Commentaries, supra note 3, Rule 1.1, at 20.  
 
61 Although published in the attachment in the back of the outline, attendees are urged to read it Ð you may be educated 
Ð the author was when the manuals were made available through the Institute of Government and the Administrative 
Office of the Courts.  
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regarding Mary, or to advise her that she has a right to counsel of her own 
choosing, especially since he was going to take a position against her. This 
is clearly an example of ShotÕs failure to adhere to the legal professionÕs 
first core value of competence, not to mention his failure relating to the 
other core values of communication and loyalty. 

 
b. Skill, Thoroughness and Reasonably Necessary Preparation. Shot 

neither adhered to his statutory duties, nor did he adhere to the duty of 
loyalty by establishing and confirming whom his client was. Additionally, 
Shot was totally unprepared, doing nothing to find objective facts about 
Mary or to inform her of his conflicted position. Does Shot have an 
argument that because he was told the case was not a contested 
guardianship, his work was merely ministerial? Even if Shot were to 
prevail on such an absurd excuse, he still must account for his lack of skill 
regarding his understanding of the guardianship statute and his failure to 
communicate the conflicts and the right to counsel to Mary.  
 

4. Rule 1.2 Scope of Representation. Within limits imposed by law, the client 
dictates the scope of representation.62 The law, procedures and ethics rule that 
expressly direct Big Shot as guardian ad litem, point to the client for direction. 
Big Shot was guided by Top Cat and MaryÕs son. He did nothing to determine 
if any of MaryÕs anger was warranted; he did not contact the attorney or 
accountant to find out what information they had about Mary and what was 
going on between son and her. As mandated in Comment 2, once Big Shot 
concluded that he could not represent Mary, and that he was going to join the 
petitioner in pursuit of adjudication of incompetence, he should have at least 
given notice to Mary of her right under the statute that she could retain her 
own attorney to represent her in the hearing.  

  
4. Rule 1.6 Confidentiality. Big Shot should have insisted on meeting Mary in 

private; should have gathered all of the information and documents she would 
be willing to share under attorney-client privilege; and should have asked for a 
release and authorization for him to make contact with her attorney and 
accountant. Throughout the private interview, Shot should have made a 

                                                
62 NC 2005 RRPC Rule 1.2 (a)  

 
(a) Subject to paragraphs (c) and (d), a lawyer shall abide by a client's decisions concerning the objectives of 
representation and, as required by Rule 1.4, shall consult with the client as to the means by which they are to 
be pursued. A lawyer may take such action on behalf of the client as is impliedly authorized to carry out the 
representation.  

 
(1) A lawyer shall abide by a client's decision whether to settle a matter. In a criminal case, the lawyer shall 

abide by the client's decision, after consultation with the lawyer, as to a plea to be entered, whether to 
waive jury trial and whether the client will testify. 

 
(2) A lawyer does not violate this rule by acceding to reasonable requests of opposing counsel that do not 

prejudice the rights of a client, by being punctual in fulfil ling all professional commitments, by avoiding 
offensive tactics, or by treating with courtesy and consideration all persons involved in the legal process. 
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judgment as to MaryÕs informed consent sufficient to communicate that she 
understood what it meant to retain counsel, especially if she already had one 
for other matters.  

 
5. Rule 1.7 Conflict of Interest. Once Shot determined that he was conflicted 

because he concluded she was incompetent, he should have terminated what 
was a client-lawyer representation under Rule 1.16; he should have explained 
to Mary that he was not representing her; and he should have given her notice 
of her right to retain her own counsel.  

 
6.  The Ethical Tightrope. What is wrong here? Does this fracture Big DealÕs 

loyalty to Mary? The opposing party and counsel may have swayed him. 
Although Shot interviewed Mary, it may not have met the requirements of his 
statutory duties. More important, Shot made the decision that Mary was 
incompetent and sided with the petitioner at the time when he was actually 
representing her. While the statute authorizes him to take a Óbest interestÓ 
position, that may not let him off the ethical hook. Is Mary a prospective, 
current or former client? Regardless of the answer, Shot had an ethical duty to 
Mary. The duty not only addresses the scope of representation, but 
confidentiality and conflicts as well.  

 
C. Attorney for Respondent. Although confusing, North CarolinaÕs guardianship 

statute expressly addresses the right to counsel.63 The heading of the section is a 
fanfare for the substance in the section Ð the respondent has a right to retain 
counsel. What is confusing is the language in the statute that requires the guardian 
ad litem to be an attorney.  However, the respondent is granted the statutory 
entitlement of representation by counsel of his own choice. 

 

                                                
63 ¤ 35A-1107. Right to counsel or  guardian ad litem. 
 

(a) The respondent is entitled to be represented by counsel of his own choice or by an appointed 
guardian ad litem.  Upon filing of the petition, an attorney shall be appointed as guardian ad litem 
to represent the respondent unless the respondent retains his own counsel, in which event the 
guardian ad litem may be discharged.  Appointment and discharge of an appointed guardian ad 
litem shall be in accordance with rules adopted by the Office of Indigent Defense Services. 

 
(b) An attorney appointed as a guardian ad litem under this section shall represent the respondent until 

the petition is dismissed or until a guardian is appointed under Subchapter II of this Chapter.  After 
being appointed, the guardian ad litem shall personally visit the respondent as soon as possible and 
shall make every reasonable effort to determine the respondent's wishes regarding the 
incompetency proceeding and any proposed guardianship.  The guardian ad litem shall present to 
the clerk the respondent's express wishes at all relevant stages of the proceedings.  The guardian ad 
litem also may make recommendations to the clerk concerning the respondent's best interests if 
those interests differ from the respondent's express wishes.  In appropriate cases, the guardian ad 
litem shall consider the possibility of a limited guardianship and shall make recommendations to 
the clerk concerning the rights, powers, and privileges that the respondent should retain under a 
limited guardianship.  

 
N.C. Gen. Stat. ¤ 35A-1107 (2005). 
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The Clerk of Superior Court Procedures Manual addresses the function of the 
private attorney in its section on the right to counsel: 
 

C. Right to counsel and appointment of a guardian ad litem. 
 

1. Upon filing of a petition for incompetency, the clerk must 
appoint an attorney as guardian ad litem unless the 
respondent retains an attorney, in which event the clerk 
may discharge the guardian ad litem. [G.S. ¤ 35A-1107] 
(Emphasis added).   

 
a) The clerk has discretion whether to discharge the 

guardian ad litem. 
 

b) A private attorney will be an advocate for the 
respondentÕs position.  A guardian ad litem is to 
determine what is in the best interest of the 
respondent.  Because of this difference, some clerks 
do not discharge a guardian ad litem even though a 
private attorney has been retained. 

 
c) This sections declares that ÒDespite the language is 

G.S. ¤ 35A-1202(8), a guardian ad litem appointed 
in a guardianship proceeding under Chapter 35A is 
different from a Rule 17 guardian ad litem.Ó  It goes 
on to delineate five specific differences.  Under the 
third difference, objectivity, it explains three 
additional obligations of the 35A guardian ad litem, 
including making every reasonable effort to 
determine the respondentÕs wishes; making 
recommendations to the clerk; and in appropriate 
cases considering the possibility of limited 
guardianship.   

 
North Carolina Clerk of Superior Court Procedures Manual, Incompetency 
Determinations, Chp. 85 ¤ I. (C)(1)(a) (b) and (c) (2003). 

 
Consider Case Studies Number 8 and 9. There is no fact in dispute in either case 
study as to whether the respondents had sufficient mental ability to retain their 
own attorneys, counsel providing zealous advocacy within the bounds of law.64. 

                                                
64  See A. Frank Johns, Three Rights Make Strong Advocacy for the Elderly in Guardianship:  Right to 
Counsel; Right to Plan; and Right to Die, 45 South Dakota Law Review 492 (Summer 2000); Joan L. 
OÕSullivan, Role of the Attorney for the Alleged Incapacitated Person, 31 Stetson L. Rev. 573, 687 (Spring 
2002). 
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1. Case Study Number 10 Ð Adding to Case Study 8.  
 

Remember T retained ELA to represent A in the incompetency 
hearing. A was in a psychiatr ic hospital and the DSS investigator had 
initiated action against her . ELA gave notice as attorney of record and 
filed all appropr iate motions. Ignoring his entry as retained counsel, 
the DSS attorney immediately called the guardian ad litem, 
prejudicing him with the petitionerÕs side of the facts that the 
husband was an abuser , that the respondent was involuntarily 
committed and that the guardian ad litem should join the petitioner  in 
seeking an adjudication of incompetence in the best interest of A. The 
guardian ad litem agreed.  

 
In a strategy move, pr ior to a hearing on the motions, the DSS 
attorney and guardian ad litem met with the Clerk, judge of probate, 
ex parte, exercising some classic home cooking. The Clerk then 
reversed her  position and notified ELA of the hearing date and time, 
but made clear to him that decisions would be made on all motions 
filed in the case. Then the deputy county attorney filed motions of his 
own, alleging impropr iety on the part of ELA, asking the Clerk to 
str ike the notice of record of ELA as counsel to A and to deny all 
other  motions. The Clerk held the hearing and quickly barred ELA 
from representing A and denying all motions.  The Clerk, judge of 
probate, went on with the hearing in which the guardian ad litem 
joined with the petitioner  seeking the entry of an order  of 
incompetence and appointing the DSS Director as guardian. ELA 
took appeal de novo to the state super ior court.   
 

2. The Tension Ð Competent to Hire Counsel. There have been Clerks of 
Superior Court that take the position that a petition for adjudication of 
incompetence raises a presumption that there is something so obviously wrong 
with the respondent that he or she is unable to handle daily financial and 
health care affairs. (Adjudication before the hearing) The respondentÕs ability 
to retain counsel is therefore suspect, and maybe even bogus, as the attorney 
representing the petitioner might argue. 

 
This is where lawyers must be careful when approached by the respondent, or 
those on his or her behalf, for representation. The attorney must approach the 
engagement from the position that the client-lawyer relationship will be 
challenged. Tape the conference with the respondent, and do not lead the 
respondent in the examination. Several long comments by the attorney ending 
with questions that seek yes and no answers will do little to convince the 
Clerk of the respondentÕs threshold cognitive ability to exercise informed 
consent necessary to retain counsel.   
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IV. CONCLUSION 
 

This outline applied ethics analysis to a narrower focus on contested 
guardianships. Even with the focus set in the trenches, the ethics analysis began with core 
values that are present regardless of where in the contested guardianship the attorney is 
situated. It also addressed concerns about prospective, former and current client issues 
related to confidences and conflicts, and followed with many case studies that presented 
the attorney on many different sides of the contested guardianship. 
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ATTACHMENT A 
 

American Bar Association Formal Ethics Opinion 96-404 
Client Under a Disability 

 
August 2, 1996 

 
 A lawyer who reasonably determines that his client has become incompetent to 
handle his own affairs may take protective action on behalf of the client, including 
petitioning for the appointment of a guardian. Withdrawal is appropriate only if it can be 
accomplished without prejudice to the client. The protective action should be the least 
restrictive under the circumstances. The appointment of a guardian is a serious 
deprivation of the client's rights and ought not be undertaken if other, less drastic, 
solutions are available. With proper disclosure to the court of the lawyer's self-interest, 
the lawyer may recommend or support the appointment of a guardian who the lawyer 
reasonably believes would be a fit guardian, even if the lawyer anticipates that the 
recommended guardian will hire the lawyer to handle the legal matters of the 
guardianship estate. However, a lawyer with a disabled client should not attempt to 
represent a third party petitioning for a guardianship over the lawyer's client. 
 
 The Committee has been asked to address ethical issues that arise when a lawyer 
believes that his client is no longer mentally capable of handling his legal affairs. May the 
lawyer consult with family members or others? May the lawyer petition the court to 
appoint a guardian for the client? Is he obligated to do so? May the lawyer represent a 
third party petitioning for the guardianship? May the lawyer support the appointment of a 
guardian who the lawyer expects will retain him in connection with handling the client's 
affairs? If so, must the lawyer disclose to the court the fact that the person appointed will 
likely retain the lawyer to handle all legal matters concerning the client's estate? 
 
The Effect of Incompetency on the Client-Lawyer Relationship 
 
 Representation of a client who becomes incompetent to handle his own affairs 
presents special challenges for the lawyer. This is recognized in the Model Rules of 
Professional Conduct (1983, as amended) in Rule 1.14(a)'s directive that the lawyer in 
that situation maintain insofar as possible a "normal" relationship with an incompetent 
client: 
 
 Rule 1.14 Client Under a Disability. (a) When a client's ability to make 
adequately considered decisions in connection with the representation is impaired, 
whether because of minority, mental disability or for some other reason, the lawyer shall, 
as far as reasonably possible, maintain a normal lawyer-client relationship with the 
client. 
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 A normal client-lawyer relationship presumes that there can be effective 
communication between client and lawyer, 1 and that the client, after consultation with 
the lawyer, can make considered decisions about the objectives of the representation and 
the means of achieving those objectives. 2  When the client's ability to communicate, to 
comprehend and assess information, and to make reasoned decisions is partially or 
completely diminished, maintaining the ordinary relationship in all respects may be 
difficult or impossible. 
 
 Rule 1.14 recognizes that there may be situations in which a normal client-lawyer 
relationship is impaired, or, perhaps, impossible because of client disability. Rule 1.14(a) 
requires a lawyer, "as far as reasonably possible", to "maintain a normal lawyer client 
relationship" with a client whose "ability to make adequately considered decisions in 
connection with the representation is impaired." This obligation implies that the lawyer 
should continue to treat the client with attention and respect, attempt to communicate and 
discuss relevant matters, and continue as far as reasonably possible to take action 
consistent with the client's directions and decisions. 3 
 

 If the client is, in fact, incompetent, simply staying in touch with the client may 
not be sufficient to empower the lawyer to act in behalf of the client or to protect the 
client's interests. Because the relationship of client and lawyer is one of principal and 
agent, principles of agency law might operate to suspend or terminate the lawyer's 
authority to act when a client becomes incompetent, 4 and the client's disability may 
prevent the lawyer from fulfilling the lawyer's obligations to the client unless a guardian 
is appointed or some other protective action is taken to aid the lawyer in the effective 
representation of the client. For example, Comment 3 to Rule 1.14 notes the situation 
where the disabled client has property that should be sold for the client's benefit, but 
completion of the transaction requires the appointment of a legal representative who can 
act on the client's behalf. Many other situations can be envisioned where the client's 
immediate legal needs cannot be accomplished without the intervention of a legal 
representative, or where the client's personal needs cannot be met without the aid of some 
protective action. 

                                                
1 Rule 1.4(a): "A lawyer shall keep a client reasonably informed about the status of a matter and promptly 
comply with reasonable requests for information." 
 
2 Rule 1.2(a): "A lawyer shall abide by a client's decisions concerning the objectives of representation ... and 
shall consult with the client as to the means by which they are to be pursued...." 
 
3 Comment 1 to Rule 1.14 reminds us that "a client lacking legal competence often has the ability to 
understand, deliberate upon, and reach conclusions about matters affecting the client's own well-being. Furthermore, to 
an increasing extent the law recognizes intermediate degrees of competence." To the same effect was EC 7-12 of the 
predecessor Model Code of Professional Responsibility: "If a client is capable of understanding the matter in question 
or of contributing to the advancement of his interests, regardless of whether he is legally disqualified from performing 
certain acts, the lawyer should obtain from him all possible aid." 
 
4 In re Houts, 7 Wash.App. 476, 499 P.2d 1276 (1972) (client's incapacity subsequent to retaining lawyer 
terminates lawyer's authority to act); Restatement (Second) of Agency s 122 (1958) (incompetent principal has no 
authority to empower his agent). Some courts have stated that the client's incapacity terminates the client-lawyer 
relationship. See, e.g., Donnelly v. Parker, 486 F.2d 402, 407 note 20 (D.C.Cir.1973). 
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 Anticipating this kind of dilemma, Rule 1.14(b) permits the client-lawyer 
relationship to continue even in the face of the client's incapacity, authorizing the lawyer 
to initiate protective action appropriate to the circumstances, including seeking the 
appointment of a legal representative having some degree of power over the client's 
affairs:  
 
 A lawyer may seek the appointment of a guardian or take other protective action 
with respect to a client only when the lawyer reasonably believes that the client cannot 
adequately act in the client's own interest. 
 
 The scope of authority granted a lawyer under Rule 1.14(b) appears on the face of 
the rule to be quite broad. For example, the language of Rule 1.14(b) appears to permit a 
lawyer to take protective action whether or not immediately necessary to the lawyer's 
effective representation of the client, if, in the matter at hand, the client cannot adequately 
act in the client's own interest. Thus, a lawyer who has a longstanding existing 
relationship with a client, but no specific present work, is not, for lack of such 
assignment, barred from taking appropriate action to protect a client where 1.14(b) 
applies. 
 
 On the other hand, there are limits as to when a lawyer may take protective action 
under Rule 1.14(b), and as to what action may be taken. Rule 1.14(b) does not authorize 
the lawyer to take protective action because the client is not acting in what the lawyer 
believes to be the client's best interest, but only when the client "cannot adequately act in 
the client's own interest."5 (Emphasis added) A client who is making decisions that the 
lawyer considers to be ill-considered is not necessarily unable to act in his own interest, 
and the lawyer should not seek protective action merely to protect the client from what 
the lawyer believes are errors in judgment. Rule 2.1 permits the lawyer to offer his candid 
assessment of the client's conduct and its possible consequences, and to suggest 
alternative courses, but he must always defer to the client's decisions. Substituting the 
lawyer's own judgment for what is in the client's best interest robs the client of autonomy 
and is inconsistent with the principles of the "normal" relationship. 
 
 Equally important, Rule 1.14(b) cannot be construed to grant broad license for 
even the most well-intentioned lawyer to take control over every aspect of a disabled 
client's life, or to arrange to have such control vested in someone other than the client. 
Rather, the authority granted under Rule 1.14(b) to seek protective action should be 
exercised with caution in a limited manner consistent with the nature of the particular 
lawyer/client relationship and the client's needs, as discussed more fully below. 
 
Assessing the Client's Capacity and Seeking Guidance from Others 

                                                
5 "In other words, the client's capacity must be judged against the standard set by that person's own habitual or 
considered standards of behavior and values, rather than against conventional standards held by others." M. 
SILBERFIELD AND A. FISH, WHEN THE MIND FAILS; A GUIDE TO DEALING WITH INCOMPETENCY, 
(University of Toronto Press, 1994). 
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 If a lawyer is unable to assess his client's ability to act or if the lawyer has doubts 
about the client's ability, Comment 5 to Rule 1.14 suggests it is appropriate for the lawyer 
to seek guidance from an appropriate diagnostician, particularly when a disclosure of the 
client's condition to the court or opposing parties could have adverse consequences for 
the client. Such discussion of a client's condition with a diagnostician does not violate 
Rule 1.6 (Confidentiality of Information), insofar as it is necessary to carry out the 
representation. See Informal Opinion 89-1530. For instance, if the client is in the midst of 
litigation, the lawyer should be able to disclose such information as is necessary to obtain 
an assessment of the client's capacity in order to determine whether the representation can 
continue in its present fashion. 
 
 There may also be circumstances where the lawyer will wish to consult with the 
client's family or other interested persons who are in a position to aid in the lawyer's 
assessment of the client's capacity as well as in the decision of how to proceed. Limited 
disclosure of the lawyer's observations and conclusion about the client's behavior seems 
clearly to fall within the meaning of disclosures necessary to carry out the representation 
authorized by Rule 1.6. It is also implicitly authorized by Rule 1.14 as an adjunct to the 
permission to take protective action. The lawyer must be careful, however, to limit the 
disclosure to those pertinent to the assessment of the client's capacity and discussion of 
the appropriate protective action. This narrow exception in Rule 1.6 does not permit the 
lawyer to disclose generally information relating to the representation. 
 
Wi thdrawal from Representation of the Disabled Client 
 
 
 In the absence of Rule 1.14, a lawyer whose client becomes incompetent would 
have no choice but to withdraw, not only because a lawyer who continues the 
representation would be acting without authority, but also because the lawyer would be 
unable to carry out his responsibilities to the client under the Rules.6 See Rule 1.16(a)(1) 
(withdrawal required where "the representation will result in violation of the rules of 
professional conduct"). While Rule 1.14 permits a lawyer to take protective action in 
such situations, it does not compel the lawyer to do so, and many lawyers are 
uncomfortable with the prospect of having to so act. The committee considers that 
withdrawal is ethically permissible as long as it can be accomplished "without material 
adverse effect on the interests of the client." Rule 1.16(b).7 
 
 On the other hand, while withdrawal in these circumstances solves the lawyer's 
dilemma, it may leave the impaired client without help at a time when the client needs it 

                                                
6 See discussion above regarding the duties of competence and diligence, and the obligation to inform the 
client and act in accordance with the client's desires. 
 
7 While Rule 1.16(b)(5) also permits withdrawal "if the representation has been rendered unreasonably difficult 
by the client," a disability over which the client has no control is likely not the sort of "difficulty" the drafters had in 
mind in crafting this provision. Similarly, we do not believe that the final "catch-all" provision in Rule 1.16(b)(6) 
("other good cause for withdrawal") automatically authorizes withdrawal where the client becomes disabled. 
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most.8 The particular circumstances may also be such that the lawyer cannot withdraw 
without prejudice to the client. For instance, the client's incompetence may develop in the 
middle of a pending matter and substitute counsel may not be able to represent the client 
effectively due to the inability to discuss the matter with the client. Thus, without 
concluding that a lawyer with an incompetent client may never withdraw, the Committee 
believes the better course of action, and the one most likely to be consistent with Rule 
1.16(b), will often be for the lawyer to stay with the representation and seek appropriate 
protective action on behalf of the client. 
 
Identifying and Taking the Least Restr ictive Measures Under the Circumstances 
 
 Although not expressly dictated by the Model Rules, the principle of respecting 
the client's autonomy dictates that the action taken by a lawyer who believes the client 
can no longer adequately act in his or her own interest should be the action that is 
reasonably viewed as the least restrictive action under the circumstances.9 The 
appointment of a guardian is a serious deprivation of the client's rights and ought not be 
undertaken if other, less drastic, solutions are available. Neither Rule 1.14(b) nor its 
comments offer a definition of "other protective action," but it has been interpreted to 
include the involvement of other family members who are concerned about the client's 
well-being, use of a durable power of attorney or a revocable trust where a client of 
impaired capacity has the capacity to execute such a document, and referral to support 
groups or social services that could enhance the client's capacities or ameliorate the 
feared harm.10  Any of these types of protective action could be less restrictive than the 
appointment of a guardian. The lawyer should, if time permits, explore the availability of 
such less restrictive actions before resorting to a guardianship petition. 
 
 The nature of the relationship and the representation are relevant considerations in 
determining what is the least restrictive action to protect the client's interests. Even where 
the appointment of a guardian is the only appropriate alternative, that course, too, has 
degrees of restriction. For instance, if the lawyer-client relationship is limited to a single 
litigation matter, the least restrictive course for the lawyer might be to seek the 
appointment only of a guardian ad litem, so that the lawyer will be able to continue the 
litigation for the client. On the other hand, a lawyer who has a long-standing relationship 
with a client involving all of the client's legal matters may be more broadly authorized to 
seek appointment of a general guardian or a guardianship over the client's property, 
where only such appointment would enable the lawyer to fulfill his continuing 
responsibilities to the client under all the circumstances of the representation. 

                                                
8 As pointed out in C.W. WOLFRAM, MODERN LEGAL ETHICS 162 (1986), even if withdrawal is 
technically permissible, it "only solves the lawyer's problem and may belittle the client's interest." 
 
9 Cf. Oregon Code of Professional Responsibility Rule 7-101, which permits a lawyer to "seek the appointment 
of a guardian or take other protective action which is least restrictive with respect to a client...." See also Oregon 
Formal Opinion No. 1991-41, which directs a lawyer to take the least restrictive action sufficient to address the 
situation when a client is in need of protective action. 
 
10 See Working Group on Client Capacity, 62 FORDHAM L.REV. 1003 (1994). 
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 While there may be circumstances in which the appointment of a general guardian 
to assume control over every aspect of the client's life is the only reasonable course, in 
some, if not many, circumstances it may be sufficient for the client's protection to arrange 
for a guardian to manage the client's financial affairs, allowing the client to continue 
managing his personal affairs. 
 
The Lawyer May Seek a Guardian but May Not Represent Another in Doing So 
 
 When, after consideration of less drastic means, a lawyer has concluded that a 
guardian should be appointed for his client, the lawyer may file the petition for 
guardianship. By its terms, Rule 1.14(b) clearly authorizes a lawyer himself to file a 
petition for guardianship when the lawyer has made the requisite finding concerning the 
client's inability "to adequately act in the client's own interest." Conscious of his general 
duty of loyalty, and his specific obligation under Rule 1.14(a) to maintain as normal as 
possible a relationship with an incompetent client, a lawyer may feel discomfort at being 
the petitioner. The lawyer may also be discomfited by being in the position of taking 
action, regardless of how necessary and appropriate, that will take away the client's 
fundamental right of independence. Nevertheless, in the extraordinary circumstances in 
which it applies, Rule 1.14(b) clearly permits the lawyer to do so. 
 
 A lawyer who finds himself in this awkward position may prefer that someone 
else file the petition. In practice, too, it is not uncommon for the lawyer to be approached 
by a family member or other third party with a request that the lawyer represent that third 
party in pursuing the petition. As discussed above, Rule 1.14(b) clearly permits the 
lawyer himself to file a petition for guardianship upon concluding that it is necessary to 
protect the client and there are no less restrictive alternatives available. However, nothing 
in the rule suggests that the lawyer may represent a third party in taking such action, and 
after considerable analysis, the Committee concludes that a lawyer with a disabled client 
should not attempt to represent a third party petitioning for a guardianship over the 
lawyer's client. 
  
 Rule 1.14(b) creates a narrow exception to the normal responsibilities of a lawyer 
to his client, in permitting the lawyer to take action that by its very nature must be 
regarded as "adverse" to the client. However, Rule 1.14 does not otherwise derogate from 
the lawyer's responsibilities to his client, and certainly does not abrogate the lawyer-client 
relationship. In particular, it does not authorize a lawyer to represent a third party in 
seeking to have a court appoint a guardian for his client. Such a representation would 
necessarily have to be regarded as "adverse" to the client and prohibited by Rule 1.7(a), 
even if the lawyer sincerely and reasonably believes that such representation would be in 
the client's best interests, unless and until the court makes the necessary determination of 
incompetence. Even if the court's eventual determination of incompetence would moot 
the argument that the representation was prohibited by Rule 1.7(a), the lawyer cannot 
proceed on the assumption that the court will make such a determination. In short, if the 
lawyer decides to file a guardianship petition, it must be on his own authority under Rule 
1.14 and not on behalf of a third party, however well-intentioned. 
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 We emphasize, however, that this does not mean the lawyer cannot consider 
requests of family and other interested persons and be responsive to them, provided the 
lawyer has made the requisite determination on his own that a guardianship is necessary 
and is the least restrictive alternative. The lawyer must also have made a good faith 
determination that the third person with whom he is dealing is also acting in the best 
interests of the client. In such circumstance, the lawyer may disclose confidential 
information to the limited extent necessary to assist the third person in filing the petition, 
and may provide other appropriate assistance short of representation. 
 
 Seeking the appointment of a guardian for a client is to be distinguished from 
seeking to be the guardian, and the Committee cautions that a lawyer who files a 
guardianship petition under Rule 1.14(b) should not act as or seek to have himself 
appointed guardian except in the most exigent of circumstances, that is, where immediate 
and irreparable harm will result from the slightest delay. Even in the latter situations, a 
lawyer may have to act before the appointment has been actually made by the court. A 
lawyer whose incapacitated client is about to be evicted, for instance, should be permitted 
to take action on behalf of the client to forestall or prevent the eviction, for example, by 
filing an answer to the eviction complaint. In such a case the lawyer should take 
appropriate steps for the appointment of a formal guardian, other than himself, as soon as 
possible.11 
 
Recommending a Guardian and Making Necessary Disclosures 
 
 A lawyer who is petitioning for a guardianship for his incompetent client may 
wish to support the appointment of a particular person or entity as guardian. Provided the 
lawyer has made a reasonable assessment of the person or entity's fitness and 
qualifications, there is no reason why the lawyer should not support, or even recommend, 
such an appointment. Recommending or supporting the appointment of a particular 
guardian is to be distinguished from representing that person or entity's interest, and does 
not raise issues under Rule 1.7(a) or (b), because the lawyer has but one client in the 
matter, the putative ward. 
 
 Once a person has been adjudged incompetent and a guardian has been appointed 
to act on his behalf, the lawyer is free to represent the guardian. However, prior to that 
time, any expectation the lawyer may have of future employment by the person he is 
recommending for appointment as guardian must be brought to the attention of the 
appointing court. This is because the lawyer's duty of candor to the tribunal, coupled with 
his special responsibilities to the disabled client, require that he make full disclosure of 
his potential pecuniary interest in having a particular person appointed as guardian. See 
Rules 3.3 and 1.7(b). The lawyer should also disclose any knowledge or belief he may 

                                                
11 Comment 2 to Rule 1.14 recognizes that there are circumstances in which the lawyer must act as de facto 
guardian. 
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have concerning the client's preference for a different guardian. The substantive law of 
the forum may require such disclosure.12 
 
Conclusion 
 
 When a client is unable to act adequately in his own interest, a lawyer may take 
appropriate protective action including seeking the appointment of a guardian. The 
lawyer may consult with diagnosticians and others, including family members, in 
assessing the client's capacity and for guidance about the appropriate protective action. 
The action taken should be the least restrictive of the client's autonomy that will yet 
adequately protect the client in connection with the representation. Withdrawal from 
representation of a client who becomes incompetent is disfavored, even if ethically 
permissible under the circumstances. 
 

The lawyer may recommend or support the appointment of a particular person or 
other entity as guardian, even if the person or entity will likely hire the lawyer to 
represent it in the guardianship, provided the lawyer has made reasonable inquiry as to 
the suggested guardian's fitness, discloses the self- interest in the matter and obtains the 
court's permission to proceed. In all aspects of the proceeding, the lawyer's duty of 
candor to the court requires disclosure of pertinent facts, including the client's view of the 
proceedings. 
 

ABA Formal Op. 96-404 

                                                
12 See, e.g., Ill inois Probate Act of 1975, Article XI.A. Guardians for Disabled Adults, 755 ILCS 5/11a-8: 
Section 11a-8. Petition. The petition for adjudication of disability and for the appointment of a guardian of the estate or 
the person or both of an alleged disabled person must state, if known: (a) the relationship and interest of the 
petitioner.... 
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ATTACHMENT B 
 

North Carolina Clerk of Super ior Court Procedures Manual 
Guardianship, Chp. 86 ¤ I . (C)(5) 

2003 
 

The clear and distinct difference between the guardian ad litem appointed under 

Chapter 35A, and the guardian ad litem appointed under Rule 17(e) is addressed in the 

Procedures Manual: 

I. IntroductionÉ  

C. Types of Guardians. Whenever the term ÒguardianÓ is used, it is 
important to keep in mind the context and the type of guardian 
intendedÉ  

 
5. Guardian ad litem is a person appointed pursuant to G.S. ¤ IA-I, 

Rule 17, Rules of Civil Procedure. [G.S. ¤ 35A-1202(8)] 
 

a) A Rule 17 guardian ad litem is appointed to represent the 
interest of a minor or incompetent adult in bringing or 
defending a court action. [G.S. ¤ IA-1, Rule 17] 

 
(1) A Rule 17 guardian ad litem does not have to be an 

attorney. 
 
(2) A Rule 17 guardian ad litem is chosen by the 

plaintiff/petitioner or the attorney for the 
plaintiff/petitioner. 

 
(3) The provisions in Article 35A do not interfere with the 

authority of a judge to appoint a guardian ad litem for a 
party to litigation under Rule 17(b). [G.S. ¤ 35A-1102] 

 
b) A Chapter 35A guardian ad litem represents the respondent in 

the guardianship proceeding, unless the respondent retains his 
or her own counsel. [G.S. ¤ 35A-1107] 

 
(1) The clerk has discretion whether to discharge the guardian 

ad litem when the respondent retains private counsel. 
 

(a) A private attorney will be an advocate for the 
respondent's position.  A guardian ad litem is to 
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determine what is in the best interest of the 
respondent. 

 
(b) Because of this difference, some clerks do not 

discharge a guardian ad litem even though a private 
attorney has been retained. 

 
(2) The role of a Chapter 35A guardian ad litem is to assist 

the clerk in determining whether the proposed ward is 
incompetent and if so, to assist the clerk in determining 
who should serve as guardian. 

 
(a) A Chapter 35A guardian ad litem must personally visit 

the respondent as soon as possible after appointment. 
[G.S. ¤ 35A1107(b)] 

 
(b) A Chapter 35A guardian ad litem may not handle 

money or other property of the minor or incompetent 
adult. 

 
c) Despite the language in G.S. ¤ 35A-1202(8), a guardian ad 

litem appointed in a guardianship proceeding under Chapter 
35A is different from a Rule 17 guardian ad litem. 

 
(1) A Chapter 35A guardian ad litem must be an attorney. 

[G.S. ¤ 35A-1107] 
 
(2) The clerk should not appoint a Chapter 35A guardian ad 

litem based on the recommendation of the petitioner or the 
petitioner's attorney. 

 
(3) A Chapter 35A guardian ad litem is more objective than a 

Rule 17 guardian ad litem in his or her representation of the 
respondent. 

 
(a) The Chapter 35A guardian ad litem must make every 

reasonable effort to determine the respondent's wishes 
regarding the incompetency proceeding and any 
proposed guardianship.  The guardian ad litem must 
present to the clerk the respondent's express wishes at 
all relevant stages of the proceedings. [G.S. ¤ 35A-
1107(b)] 

 
(b) The Chapter 35A guardian ad litem may make 

recommendations to the clerk concerning the 
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respondent's best interests if those interests differ from 
the respondent's express wishes. [G.S. ¤ 35A-1107(b)] 

 
(c) In appropriate cases, the Chapter 35A guardian ad litem 

must consider the possibility of a limited guardianship 
and must make recommendations to the clerk 
concerning the rights, powers and privileges that the 
respondent should retain under a limited guardianship. 
[G. S. ¤ 35A-I 107(b)] 

 
(4) A Chapter 35A guardian ad litem is compensated as counsel 

rather than as a guardian ad litem under Chapter 7A.  

(a) Fees of Rule 17 guardian ad litems are recoverable as 
costs pursuant to G.S. ¤ 7A-305(dx7).  [See Van Every 
v. McGuire, 125 N.C.App. 578,481 S.E.2d 377 (1977).] 

 
(b) Fees of a Chapter 35A guardian ad litem are recoverable 

as counsel fees pursuant to G.S. ¤ 7A-305(d)(3). 
 

d) A guardian ad litem appointed in a proceeding under Chapter 
35A has quasi judicial (absolute) immunity.  [Dalenko v. Wake 
County Department of Human Services, ___ N.C.App. ___, 
578 S.E.2d 599, review denied, ___ N.C. ___, 585 S.E.2d 386 
(2003) (dicta).] 

 
e) A guardian ad litem appointed in a juvenile proceeding has 

additional powers and duties in protecting and promoting the 
best interest of the juvenile. [G.S. ¤ 7B-601] 

 
North Carolina Clerk of Superior Court Procedures Manual, Guardianship, Chp. 86 ¤ I. 
(C)(5) (2003). 
 


