The Newv Wrinkled Faces of Caacity:
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[. Intr oduction

Well into the Third Millennium, professionals
acoss nultiple disciplines & expeiiencing the ging
of our society thiawas the demgraphic forecast of the
eaty ‘80s. The rality of the brecast impactdrfancial
sewvices pofessionalshanking and tist pofessionals,
accounting pofessionalsjnsurance pofessionals and
legal professionals in siking similaiity.! Professionals
acoss the niltidisciplinary spectum ae receving an
increasing mmber of older pspectve dients with
diminished cpacity, while & the same time being con
fronted with dilemmas ofxsting dients whose cpac
ity has bgun to diminisit.These ne wrinkled faces of
cgpacity come in countlessakation, often hidlen ly
cosmetic makovers tha project youthful visual
images and wll-sciipted sound bites of singleonds
and phases thiaproject informed \erbal undestand
ing. Older customarand tients ae presenting an illu
sion of mental competence figfent to ercise
informed consent in the pirase of poducts and ser
vices. Havever, wha professionals & seeing manot
be wha they are getting Likewise, what professionals
are heaing may not be vha they are getting either

II. What Confronts the Piofessional

This aticle briefly examines the mfessionak
position,and then gplains ways by which the pofes
sionals and their pfessional aganizaions might
respond in the futer Guidance is déred in the érm
of expelienced seasoned eldendaattomeys, and hav
their pimary organizaion, the Ndional Acadeny of
Elder Lav Attorneys (Herafter MANELA™) and other
legal omanizdions ae adliressing the issy@and hav
future guidance ailable to lavyers should help other
professions as all.

Consider tw illustrations:

Fir st lllustr ation—T he Professional

Betty had an initial ppointment with
Professional egarding her curent

financial potfolio. She vas accompa
nied by one of her thee dildren,
Debbie. Betty explained thashe vas

a widow, needing to consider asset
presevation and est® planning and
asking to hear meréout nev finan
cial products thamight better it her
staus and ge.

After reviewing basic &cts and irdr-

mation, Professional eplained a
variety of options and mducts. Betty
quipped thaProfessional vas talking
way above her head Professional
replied thd everything would be pe-

sented in witing for her to caefully

consider and thathere would be a
petiod in which she could lsoose to
reject the purhase of poducts.

As Professional 6llowed with a
selies of other questionsBetty

began contadicting heself, seeming
somavha confused Debbie inter

vened eale time answvering for

Betty. After Debbie ansvered seeral

guestionsProfessional tied to edk

rect his questions to Beftyephras

ing them so thaBetty only had to
ansver yes or no. Hwever, when

Debbie did not anwer a question,
Betty would ansver incoheently.

Professional kne tha Betty was
struggling to undestand just e she
was doing

Analysis

While the codes of ethics of mamprofessional
groups do not adless issues of competence of-cus
tomess or dients to mak decisions based on anined

* Copyright 2005A. Frank bhns and Berad A. Krooks All
rights reseved

t Recent dicles hae pointed to thefange in customertear
acterstics, advising reades on hev to maket to them.See dr
exampleERGO/GERD Designing Maketing and Displgs br the
Older Consumerhttp://www.ergogero.com/pges/ajingmarket.

html (2004).

2 SeeABA 2004 MRPC 1.18 Duties to &spectie Client,
infra note 14 at 69-71.

¢ For the sak of bevity, prospectve and curent dient will be
identified thioughout the dicle as“client”.
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consent, at least one indectly guides its member
through esponsike inquity of the customer orlient
to assue thd thete is an inbrmed undestanding of the
sewices or poducts being pahased In the illustix
tion aove, professional gthered enough irdrmation,
and had stiifcient speciic dialogue with Betty to con
firm for him tha Betty mg have diminished gaacity
sudt tha she might not bekde to eercise inbrmed
consent. Is this sitwimn becoming an ineasing
occurenceWhat should Pofessional do in this situa
tion? Does the amger differ between pofessions?As
the lak of cgpacity becomes stiely appaent,so olvi-
ous it is without doubtdoes Pofessionalk ethical
duty itself becomepaent?

Without a doubtthe illustition ebove is plaing
out in inceasing nmbes, and will compound in @l-
ume and complaty as the Boomer finish being the
“sandviched gneation” and fbcus on their wn
retirement needsEad professional angers the ques
tion of wha he or she should do based onvtmitical
factos ae weighed and hav the oganizaion’s or
professions ethics a& gplied Her’s an illustetion
of one esponse:

Fir st Illustr ation—Continued

After all tha Professional obseed

during the meetinghe sugested tha
Betty male an apointment with her
lawyer to be sur she had heirfancial

and health carpavers of dtorney up-

to-dae.

Analysis

In the contimied illustetion above, Professional
exercised a naltidisciplinaly approach, bringing a
lawyer into the pocess of assessing Besty&gal com
petence toxecute adance diectives. Havever, if
Professional wre confonted with the mar difficult
situdion of Betty pesenting with signi€ant dimin

ished caacity the Ppfessional should then consider

bringing a medical or healthcampiofessional into the
processThis could ery well lose the saler commit
ment to a pwhase of safices. Havever, ary action
after the pesumption of incompetence @ised coss
es the ethical dide. If Professional has Bettyxecute
documents Wwen he beliees she does not Y&

informed consentthen sub action mg amount to
fraud or undir and deggtive trade pactice The ral
problem is tha the ethical boundsiris neser so oli-
ous; thee is arely a bight line. Tha is why there ae
countless mwfessionals arssing thaethical dvide all
the time as thestiuggle under the @ssue and skss
to produce and meet quotaBhe option discussed
below is from the pespectie of elder lav atorney.
However, first consider theifal installment of the
illustration; it may prove instuctive.

Fir st Illustr ation—Final Result

After all tha Professional obseed
during the meetinghe sugested tha
Betty male an apointment with her
lawyer to be swr she had heirfancial
and health carpavers of dtorney up-
to-dae. Debbie ansvered for Betty
tha she vas dtorney in fact and
agent. Déobie then aséd Betty if tha
was ight, and Betty quikly agreed
Debbie tumed to Pofessional and
offered tha her bother and sister
lived out of stee, but were in com
plete areement with wa Betty
wanted to do. Betty joined ingag
how all of her tildren loved her and
everything was just ine. Professional
then had Betty and Deie sign all
documents dr the puchase of the
financial poducts.

Two days lder, Professional eceved
a phone call fsm Betty dedaring tha
she was “exercising her mght of
rescission”’and canceling the pur
chase of theihancial poducts. In the
badkground Professional could hear
a wice elling instuctions to Betty
Professional then insisted thde
would immediaely come out to the
house to discussescission and sign
documentsAt the houseBetty and
her son,Tom, greeted Pofessional,
Debbie was navhere to be éund
When Pofessional askd Debbie’s

4 See br exampleSociety of khancial Sevice Pofessionals,
Code of Pofessional Responsibility of the Society ioidfcial Ser
vice Piofessionalshttp://www.financialpo.org/About/CodeOf
ProfResp.cfm (SFSP 2004"American Institute of Cdified Pub
lic AccountantsAICPA Code of Paofessional ConducET Section
300—Responsibilities to Clientsttp://www.aicpa.og/about/
code/sec300.htm (AIGP2004).

° |d., SFSP CPRat 2-3,Canon 1 RimessR 1.5.

¢ See Kégheiine K. Wallman, Older Ameiicans 2000:Key
Indicators ofW\ell-Being Indicator 15—Memoy Impaiment,at 25
(Fedeal Intelagengy Forum onAging—Office of Mangement and
Budget 2000);Beyond 50.02:A Report to the Naéion onTrends in
Health Secuty, Section Il Oewiew of Trends dfecting popula
tion age goupings fom 50 to 85 (AARP 2002).
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wheraouts, Tom took wer the con
versaion and said thiahe was his
mothers atorney-in-fact as of tha
moming.

lll. The Lawyer

An undestanding of ha the lagal profession ethi
cally addresses the dilemma of dient’'s diminished
cgpacity ma guide pofessional aganizaions as their
membes ask them Wwat to do.This has been thetus
of NAELA and se&eral omanizaions within the lgal
profession ér several yeas.” Consider the second
illustration:

Second lllustration—T he Lawyer

As Pofessional sugested Betty had
a consult withAttorney regarding her
current situgion. Debbie &gain

accompanied heBetty explained her
situdion to Attorney as was told to
Professional. After reviewing the
same basic dcts and indrmation

receved by Professional,Attorney

began ty asking Betty Wo his tient

was. Futher discussion be®en them
produced an greement thiaonly she
was his tient for the consult.

Further into the consulten, Attorney
explained adance diectives as a nec
essay diversion gyainst guadlianship
while darifying what risks were

involved and if thez were ary reason
able available altenaives.As she had
responded to Mfessional, Betty
quipped theAttorney was talking vay
above her headAttorney replied tha
everything would be pesented in
writing for her to caefully consider
and dve witten confrmation of fur-
ther enggement. When Attorney
asled dout shaing confdences with,
and sending copies of all cespon
dence to the othehddren, Betty first
looked d Debbie bebre directing him
to only shae confdential information
with Debbie for the time being

Analysis

At the inceotion of the dient-lawyer relaionship,
elder lav atormeys and tust and esta lavyers nmust
geneanlly deal with competengeommnunicaion, con
fidences and lmlty? Initially, the ethical angkis of
the dient-lawyer relaiionship is not difficult as long as
the lavyer knaws to pose the questiofiWho is the
client?” to those making the initialppointment. As
shown in the illustation aove, the ansver should
come fom the dient. The dient is often the eldéy
person seeking gal engggement br developing ways
by which asset msevation and quality of li€ issues
might be adressed dr future need$? However, with
other family membes in the pom, initial contact
becomes ma complicdéed when the older pepn who
is seeking lgal sewices has diminished pacity
While intergenestional or family unit representtion

7 Seethe may pulished manscipts, articles and sympo
sium mamwals of MMELA, www.naela.og; the Naéional College of
Probae lidges,www.ncpj.og; theAmerican Collgge of Trust and
Estae Counselwww.actecorg and theABA-Real Popety Pro-
bae andTrust Sectionhttp://www.abanet.og/rppt/homehtml.

8 SeeGeofrey C. Hazad, Jr. andWilliam Hodes,The Lav of
Lawyering (2 ed Aspen Lav & Business 1996) (Supp. 2008, 1,
at 1, explaining tha the bur duties (competenceomnunicaion,
confidentiality and Igalty) of the coe piinciples of the lav of
lawyering run to the Gent, and noting theThe Kutak Commission
symbolizd the pimacgy of dient intelests ly reversing the com
mon“lawyer-client” reference;see alsACTEC Commentas on
the Model Rules of Bfessional Conduct3 ed ACTEC Founda
tion 1999). The ACTEC Commentéeshave as their themes (1) the
relaive freedom thalawyers and ients hae to wite their avn
charter with respect to aepresentéion in the tusts and estes
field; (2) the gneally nonadersaial naure of the tusts and
estdes pactice; (3) the utility and ppriety, in this aea of lav, of
representing raltiple dients,whose inteests mg differ tut ae not
necessaly adversaial; and (4) the oppdunity, with full disdo-
sure, to modeate or eliminae mary problems tha might otherwise
arise under the Model Ruledd., John R. Pice, Reporter’s Note

ACTEC Commentéas,at 1.

° See gneally BruceA. Green and NancColeman,eds.,
Ethical Issues in Reesenting Older Client§2 Fordham L. Re.
961 (1994)(hezafterGreen—Ethical Issues”) ; see also Rusta
ment of the La Third, The Lav Governing Lawyers.Vol. 1,Ch. 2,
The Client-Lavyer Reldionship,at 125 (Cumm. Supp. 2003).

10 SeéA. Frank bhns,Ethics Changs andApplication toTax,
Estde and Elder La Attorneys, 63rd  New York University Tax
Law Institute (Rll 2004).

1t See Rter Magulies, Access,Connection,and \Voice: A
Contetual Approac to representing Senior Citens of Question
able Capacity, in Green—Ethical Issuesupra note 10,at 1073,
1080; &n Ellen ReinClients with Destuctive and Socialf Ham-
ful choices—wat’'s anAttorney to Do?Wthin and Bgond the
Competeng Constuct,in Green—Ethical Issuesupra note 10at
1101,1154; RoberB. Fleming and Reecca C. Magan, Lawyers’
Ethical DilemmasA “Normal” RelaionshipWhen Reresenting
Demented Clients antiheir Families,in Joint Confrence on
Legal/Ethical Issues in the &ression of Dementi&5 Geogia L.
Rev. 735 (2001)(hezafter“Fleming and Mogan—Lawyers’ Ethi-
cal Dilemmas”).
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is not within the scope of thistaide,? wha is within
its scope is the s@Bs thapresses gainst the ethical
boundaies of lavyering as the layer bagins the
client-lawyer relaionship. That is the eality of the
consult in theifst illustration where the #orney is
gaining an undetanding of the ghamics pesented ¥
client and her contiling daughter

Attorney took the frst stg, as easonhble legal
practice would dictde. Before representtion is esth-
lished there should be coirination tha the pospee
tive dient has suicient competence or pacity to
enter into the lgent-lavyer engggementt* Once tient
identification is confrmed the bioader spectim of an
elder lav engagement usuayl addresses quality of lef
and quality of sefices to the elder in tharmily.** Con
comitant with medical and health eaneedsthe
engagement my also dele into considegtion of long
term cae insuance estde and diestment planningof
tax or govemmental beneéfs consideation, asset

exemptions and &mskrs and in-home options often

leading to tansition into assistedviing or rursing
home emironments,or even tansition of esideng,
domicile and st citizenship'®

However, because of the needs of nyaalder
clients, elder lav attorneys often assess or V@
assessed thdient’'s competence to eage counsel,
having suficient cagnitive function to ®gercise
informed consent to enter into a cauual elaion-
ship tha delivers future legal sewices!® Many elder

law atormeys have induded as an element within the

scope of pospectve representéion a leasonble
screen,assessment or calctian of dient cgacity?’
Acting with sensittity, reasonble legal competence

and diligence elder lav atormeys assesslient cgack
ty, while honoing dient confdences and ptecting
propety.®

At this initial staye of the illustation, the dient-
attorney relaionship pesents asather benignjf not
typical. Attorney has takn gpropriate st@s to @in
an initial undestanding of the lent, eliciting from
Betty what seem to be her ingendent decisions
based on indrmed consentThe recenty revised
Rules of Pofessional Conduct of thémerican Bar
Associdion (“hereafterABA Model Rule”) set out
new definitions and edited cuent wles adiressing
this aea of dient cgacity® Under nev ABA Model
Rule 1.0(e)defining informed consentttorney has
made ¢ear his oligations to Betty in connection with
obtaining her consentlaed to conlicts of intelest
and the scope ofepresenttion? This is where the
new rule defnition is moee piactical and user iend
ly. The nev rule defnition replaces the conga of
“consent after consulti@n” with the somesha more
familiar concet of “informed conserit.As defned,
“informed consent'denotes greement“after the
lawyer has commnicaed adequi information and
explandion aout the meeral risks of and eason
ably available altenaives to the pyposed cowse of
conduct:®

In the initial pat of the conérence Attorney has
followed the ule, going beyond tha which is mandso-
ry by offering a witten contact tha confrms Bettys
consent. Qdinaily, a dient-lawyer situgion sut as
this does notequir the dient to sign a witten agree
ment.This remains theule in spite of théBA Ethics
2000 Commissiors'recommendéon otherwise?

2 SeeRussell G Pearce Family Values and Lgal Approad-
es to Corfcts, in Green—Ethical Issuesupra note 10,at 1253,
1258,n.17, citing Patricia M. Bat, Note, The Family Unit As
Client: A Means toAddress the Ethical Dilemmas Coafiting
Elder Lav Attorneys, 6 Geo. JLegal Ethics 319 (1992)see also
Thomas L. Shé&ér, The Legal Ethics of Radical Inglidualism,65
Tex. L. Rev. 963 (1987).

# SeeFleming and Mogan—Lawyers’ Ethical Dilemmas,
supla note 12a 750-751;see alsdVlichaelA. Stratton, Hit Hard,
Not Loy, TRIAL, 60 (September 2003).

1 SeaWilliam E. Adams and Reecca C. Magan, Represent
ing the dientWho Is Older in the La Ofice and in the Codroom,
2 Elder L. J1,2 (Sping 1994).

5 ]d.

% SeeGreen—Ethical Issuesupra note 10at 18-21.

7 See Fleming and Mgan—Lawyers’ Ethical Dilemmas,
supta note 12at 750-751.

# Seedeffery N. Pennell, Ethics, Professionalism and Mal
practice Issues in Esta Planning andAdministation, 2 (ALI-
ABA 2002).

1 SeeABA Center br Pofessional Responsibility2004

Model Rules of Rifessional Conduct(hereafter ABA 2004
MRPC) http://wwwabanet.og/cpr/mipc/mipc_homehtml. (ABA
2004).Adoption of the Model Rules in wually every stae,
whether in vhole or in paris the boadest disciplingr mand&e
that is uniform acoss the cournyr); see alsdPennell,Ethics, Pro-
fessionalism and Malpictice Issues in Estia Ranning andAdmin
istration, id., at 19.

2 SeeABA 2004 MRPC 1.0(eJeminology—Informed Con
sent,id., at 7.

2 ]d., and Comments (6) and (4&},9-10.

2 This is one of theety few places were theABA House of
Delegates pared ways with theABA Ethics 2000 Commission.
The Commission beled tha the time had come to uggle the
preference of a witing of the scope of thegpresenttion and the
basis or @te of the e and epenses to an auss the boar direc
tive. Where one of the gaest aeas of misundstandings and dis
putes is éund in lavyer feesthe Commission sought to maxiraiz
undestanding lp requiing a witten agreementA divided House
of Delegates bund the time had not come tequire acoss the
board writings. Seehttp://www.abanet.og/cpr/e2k-summar_
2002.html.
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Second lllustration—T he Lawyer Continued
As the Consult PioceedsEverything
Begins to Change

As Attorney followed with a sdes of
other questionsBetty contadicted
herself and seemed somba con

fused Debbie intewened anavering

for Betty After Debbie ansvered se&-

eral questionsittorney redirected his
guestions to Betty anéwhrased them
so tha Betty only had to anser yes
or no.

Toward the end of the comfence
Attorney asled Betty vho she vanted
to be her gent on inancial and health
care pavers of dtorney. Debbie
angvered for Betty tha she would be
attorney in fact and gent. Débie
then askd Betty if thawas ight, and
Betty quikly agreed Debbie tuned
to Attorney and ofered tha her both-
er and sister Vied out of stge, but
were in complete greement with
what Betty wanted to do. Betty
joined in sging how all of her dil-
dren loved her and\erything was
just fine. Attorney then stood up,
inviting Debbie to etumn to the ece-
tion ara while he spok with Betty
separately. Debbie insisted thiawas
not necessar elevating her \oice,
and eleating Betty's ajitation as
well. Attorney asled Betty if she
would talk to him spamately. Debbie
retotted tha Betty could not talk to
him without her being gsent.

The ana}sis tuns toAttorney’s first impiession of
Betty’s capacity Obviously, he made the decision tha
Betty had sufcient caacity to engge him r the ini
tial conference because he conted the cordrence
believing tha she vas his tient. After Betty sheved
greder confusionAttorney could hae conducted an
informal sceen,assessing fim a lgjal position Bettys

basic undestanding sufcient to male choices.

A soon to be puished issue of the AELA Quar-
terly includes an dicle by Dr. Jennifer Moye focused
on diminished cpacity and seting eldety clients.
Moye's aticle, Evaluating the Caacity of Older
Adults: Psydhological Models andlools? reviews the
“work in progress”of wha she desdbes as thémer-
ican BarAssocidgion and theAmetican Psybological
Associdion examindion of the gaying of America,
the inceasing pevalence with ge of diseases fafct
ing cagnition,the needdr atomeys to do some sbof
preliminary and inbrmal assessments ofpaity, and
the dilemmas msented Y revisedABA Model Rule
1.14 (Client with Diminished Qzacity).This examina
tion will soon be prducing a handbook tharovides
guidance to non-medicgsydological or health car
professionals Wwen adressing Gent cgacity? Even
though the handbook is notalable, Attorneys, and
other pofessionals as @ll, have guidance fsm other
sources in making an imifmal assessment.

As for informal assessmentscreens and other
instruments,there ae mary from which to doose®
Some witers sugest thaelder lav attorneys use their
own simple sagening tool or tools(1) Client Caack
ty Indicaors—Pwofessor Lary Frolik offers a one
page, six section questionnairthd is a god bein-
ning;® (2) Mental Ability AssessmentFunctional
Assessment and SHy Assessment - Hay Margolis
has deeloped in the Elder lva Forms Marual three
simple assessment tools thnstuct questions tha
look & mental &ility, basic actiities of dail living
and self help detarinaion, and concars for physical
sakty of the tient;” (3) Client CpacityAssessment -
Michael Gilfix offers a dient cgacity assessment
form directed contetually, rather than globajl, based
on a gneal assessment of pacity The form offered
in his forms mamwial is deeloped within the conxe of
estde planning Gilfix suggests tha for different
issuesor objectives,the elder la attorney constuct
the guestionsealevant to the subjectand citical to
development of a pdicular legal documentor accom
plishment of a pdicular goal. It is inteesting to note
tha at the bottom of thedrm, Gilfix suggests thathe
assessment should beven in a vay tha eliminaes
distractionsthat the assessor speak loydind deatly,
and thathe assessment bvgn based on the assump

# Seeldennifer Moye, Evaluating the Capacity of Older
Adults: Psydological Models andlools, 17 NAELA Quatterly, 3
(Summer 2004)(Heafter‘Mo ye—Caacity”).

2 |d.

% This potion of the aticle was par of a lager mamscipt of
author dhns.SeeA. Frank bhns,Multiple and Integenertional
Relaionship,The Pofessional Lavyer, 7, 18-21 (ABA 2001).

% SeelLawrenceA. Frolik and Melissa C. Bwn, Advising the

Eldery or Disabled Client,App. 2-3 Client Cpacity Indicadors
(Rosenéld Launer Pulizations 1992) (Vren Gorham & Lamont
1999 & Cum. Supp. Rel. 4/04).

2 SeeHary Margolis, Competeng Evaluation, Ch. 4,Elder
Law Forms Maral, see specifally Form 4.2 Functionahssess
ment, Form 4.3 Saéty Assessmentand Form 4.4 MentalAbility
Assessment (Little Bwwn, 1994) (Supp Rel. 1999).
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tion “that you will have a competentlient”# (4) Over
the years, several, more sophisticted, instruments
have been designearf non-medicalnon-psytologi-
cal, and non-health carpiofessionals inacent yais
to sceen or peliminaily assess thebdity of a dient
or family member to xercise inbrmed consent.The
instruments qualify in bwad caegories the &ent's
ability to exercise suficient caynitive function in oder
to maintain a theshold leel of cgacity necessarto
access alteratives to guadianship or conseator-
ship® (a) The Lagal Cgacity Questionnadgr (LCQ)?#°
(b) The Mini-Mental Stse Examinéion (MMSE)?#(c)
The Client Cpacity Sceen (CCS} (d) The Beha-
ioral Dyscontol Scale (BDS}? Moye males dear tha
while lawyers, and other pofessionals as ell, are
cgpable of sceening or inbrmally assessing the pac
ity of a dient, they should neer atempt full-down
psydological testing or ealuaion

In the illustiation, the moe corventional Igal
practice would be br Attorney to advise Betty to ifrst
see her doctoor seek psyeological, psydiatric or
geriatric evaluaion. This is also Wmere moe eperi-
enced MELA membes would insist tha Betty be
interviewed in pivate, outside of Débie’s influence®

Even without the s&en,Attorney conduded tha
Betty had diminished gacity As impotant, he fur
ther contuded tha Debbie was eerting undue inlu-
ence @er Betty Based on this set oadts,the ABA
Model Rules allov Attorney cetain discetion, espe
cially in the contet of disdosing conidential dient

information to pevent ham to Betty*
What follows is the ihal adlition to the illustation
played out withAttorney taking a diferent action.

Second lllustration—End of the Story
Attor ney Action and Client Reaction

Attorney sensed tha Debbie was
influencing Bettys decisions and tha
Betty’s cgacity was diminishedHe
explained his corlasion tha he could
not adequeely represent Betty and
that it would be best if she sought
other counsel.

No fee was paid As Betty left with
Debbie, Attorney sav what he thought
were buises on her ams. Fom his
office windaw, Attorney could see the
firm paking lot. There he s& Debbie
arguing with Betty shoving her into
the car andedlessly racing davn
the street.

Two days laer, Attorney receved a
call from Bettys sonBobh. He wanted
to knav wha hgppened aithe meet
ing. Attorney told him eserything;
especialy how Attorney sav wha he
suspected as Ddbie's ause of

% SeeJohn Rean, Michael Gilix, Rebecca Mogan and
David English,Tax, Estae and Fnancial Planning ér the Eldety:
Forms and Pactice Part A—Managing the Elder Lav Practice
Chedk ListsA:6.1 Rossible Indicaors of Incgacity; Undue Infi-
ence orAbuse; B:2.5 Planningof Incgacity, B:2.6 Incgacity
Decisions; Brm A:6.1 Client CapacityAssessment (Mthewv Ben
der 1992 & Cum. Supp. Rel. 12/03).

» However, there ae those wio believe tha sud a sceening
process or mliminaly assessment is outside tlealm of the pac
tice of lav and should not be a parf the dorney’s office plactice
There has also beeniticism of the instaments,specifcally
whether or not the seens and assessmentsfisigntly examine

the aility of an individual or a ient to functionor seek assistance

to function in lie. Regardless of the instrment usedattorneys
may be too &r out of their pettise to deal with suta complz
area. It has been difult even for psydiatrists and newlogists.
Seel. Aker, A. Walsh,J. Beam,Mental Caacity—Medical and
Legal Aspects of théging, (Shepad’s/McGraw Hill, Cum. Supp.
1993),Ch. 4,Diagnosis of Bain Damage; cf, Baird Brown, et al.,
Mental Cgacity—Legal and MedicalAspects ofAssessment and
Treament,Mental Caacity § 7.06 Mental Stas Exam:(2 ed
Shehad/McGraw Hill, 1994).

% SeeBaird Brown, Detemmining ClientslLegal Capacity; IV
The Elder Lav Report, no. 7,at 1 (Little Brown 1993). (Bown
provides a cazful explanaion of the LCQ a guide br gving the
LCQ and an anger sheetdr scoing the LCQ);see alsoBaird

Brown, et al.,id., Mental Caacity § 5Assessment of Qeacity.
(This is the second edition of thi¢alsh text).

3 SeeM. Folstein,S. Folstein,P. McQue Mini-Mental Stae:
A Practical Method ér Grading the Cgnitive Stae of Ritients br
the Clinician,12 J of Psyaiatric Reseath, 189-198 (1975).The
MMSE has been ideniid as the most widglsed test withyeel
lent test andatest eliability.

® SeeSteven Fox, Suzanne McNegland Chdes IngmanA
Client Capacity Sceen: A Tool for Evaluating Mental Caacity,
4th NAELA Symposium,§ 11 (1992). The authos note thathe
client cgacity sceen is not aaplacementdr the use of medical
professionalsbut provides a stucture for assessment hich
assues elevant information, and povides the #orney with an
easy and accessgbmethod of documenting thitefregarding sud
assessment.

# SeeBaird Brown, Detemining Clients Legal Capacity,
supra note 26(Brown explains thathe BDS is a standdized test
designed to assess the grtty of the frontal lobes of the lin.)

#  SeeMoye—Caacity, supia note 244t 6.

% Goals ecommendedbthe NAELA Professionalism &
Ethics Committee to be plibhed ty the NAELA Board will
strongly advice NAELA membes thd this is a best pctice to
which all membes should aspé&

* SeeABA 2004 MRPC 1.6(b)(1) and 1.14(s)pr note 20,
at 22.
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Betty in the paking lot. . Bob said he
would hire Attorney to prepare the
powers of dtorney and tha he would
fly into the city to arange for Betty to
sign themAttorney agreed assuming
tha Betty had neer been hislent.

Analysis

To pamgphrase pominentAmerican fgures edly in
the last centy; now this is anotherifie mes#ttorney
has g@tten himself inté7 However, expelienced elder
law practitiones hare been though worse Not tha
they would respond ag\ttorney did, but paent-dild
problems,including elder Ause ae often pesentand
always messy

Attorney has made the wng assumption. Ne
ABA Model Rule 1.18—Rirspectie Client® provides
guidance elaing to those Wo hare not actuait
become kents,but the lavyer has had sfi€ient contact
and inbrmation divulged tha confdentiality and con
flicts ae in play. Here, Betty has povidedAttorney with
important information tha must be maintained as conf
dential dient information and commanicaion. She has
also committed to alient-lawyer relaionship, at least
through the initial consult. If Bob an&ttorney assume
tha Bob isAttorney’s dient, then undeABA Model
Rule 1.18 Attorney should hae detemined if thee
were mdetial conflicts in Attorney’s representéion of
Bob in relaion to Betty If there were, Attorney should
have informed Betty of themasking her to sign witen
authoization for Attorney to represent Bols°If Bob is
not the dient, but is paing the Igal fee br Betty then
Attorney must compy with ABA Model Rule 1.8(f) tha
deals with sule fee pgments?® By telling the son
everything bebre receving Betty's informed consent,
Attorney has violaed Bettys right to confdentiality.*

In the contgt of dient representdion and conf
dentiality, the illustiation is simple and the analis
easy because theis lut one tient—Betty Attorney
and Betty vere in ggreement thigAttorney was not ep-
resenting Dbbie or the othertdldren. No méer hav
much the inbrmation would help the tw children,
Attorney should hae maintained Bettg' confdential
client information, honoiing his duty of lgalty to her

In situaions like this onewhen a thid paty con
tacts the siorney on behalf of a rspectve or curent

client, the dtorney should inbrm sut peson of the
attorney’s obigation to hold iviolate the dient's con
fidences and seets. The dtorney also needs to
explain thd in addition to his duty to mrsewve the con
fidentiality of dtorney/client comnunicdions, he
owes his tient his undvided loyalty, assuing against
conflicts of inteest?

TheABA Model Rules povide lavyers with disce-
tion to reveal or distose inbrmation in those situ#ons
specifcally expressed in thelbck letter of theABA
Model Rules? In this illustration, ABA Model Rule
1.6(b)(1) ma be aplicable insofar asAttorney may
condude tha he nust divulge confdential dient infor-
mation to Bob"...to prevent ieasonhly cettain degh or
substantial bodyl ham.* Comments 14 and 15 to
Model Rule 1.6impressing orAttorney the stong sug
gestion thadiversionay measues be takn bebre exer-
cising the disationay exceptions, qualify Attorney’s
discretion? Based on the quailifations sugested in the
commentsAttorney spole too fist and said too meh to
Bob, divulging Betty’s confdential information based
on the belief thiediscietionay disdosure would pevent
Betty from sufering further inancial and emotional
abuse & the hands of Dbie. Attorney should hae
called Betty andgplained tha Bob was thee, asking
for her authaeation to divulge confdential information
and to allev Bob to p& for her futher iepresenttion in
the form of nev advance diectives.

Additional suppot for Attorney’s discetionak
exercise of distosure is bund in evisedABA Model
Rule 1.14—Client with Diminished @acity* Since
Attorney conduded tha Betty’s cgacity was dimin
ished then he could hee disd¢osed after caful consid
eration of sections (b) and (c) 6BA Model Rule 1.14.
Even under this paof theABA Model RulesAttorney
must conine his distosure to Bob to thiawhich would
be reasonhly necessarto piotect Bettys inteests.

IV. Condusion

There is no question thahe nev wrinkles of
diminished cpacity will be eer pesentgven escala
ing in the yars to come as the Boonsehit old ae.
The oganizdions of pofessionals in the mandisci
plines tha serve the elddy must adiress the ethical
strains tha confront their membes.

% Another Fne Messis a emale of one of Stan Laet
and Olver Hady’s first films together Duck Soup. See
http://www.laurel-and-hady.com.

¥ SeeABA 2004 MRPC 1.18Duties to a Pospectve Client
supr note 20 at 69-71.

@ d.

4% SeeABA 2004 MRPC 1.8Conlfict of Interest: Current
Clients: Specifc Rulessupra note 204t 36.

“ SeeABA 2004 MRPC 1.6 Coidentiality of Information,

supra note 20at 22.

42 SeeABA 2004 MRPC 1.7Conlfict of Interest: Current
Clients: Genenl Rules sup note 204t 26.

4 SeeABA 2004 MRPC 1.6supma note 20at 37.

4“4 d.

4 d.

% SeeABA 2004 MRPC 1.14 Client with Diminished gac
ity, supra note 20at 58-61.
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